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Cuttack, this the 	/JJ day ot FehruBry,2004 
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E IIQNOURAE3LE M. B.N. SOM, VICE .C11 LTh 

AND 
THE1-ION' BLE MR4RI  MOHANTY, €MBER(YJDICIAL). 

LA, No 141/2002 

Gangadhar Biswal,aged ibout 54 years, 
S/o.Late Sarnbhu Biswal, 
Central Revenue Co1ony,CrNo. 
Type-II/33,BloCk-3, P0: Banivihar, 
Di3t.11urda,now working 	Spoy, 
Central Excise and Cutorn, 
Department, Bhubareswir-1, Dit,Khurda 4  

Applicant. 

M/sI(. N. Jena, 
. ga th, 

D. K. Mohapatra, 
D. P. Bal, 
W Gancjuly, 
Advoc ates, 

By lejal prictitioner$ 

-Versus- 

Union of Indi=a represented through 
its Secretary, Ministry of Finance, 
Department of Revenue(CVEC), 
South Bloc , New Delhi-i. 

Administrative Officer, 
Comissionerate of Centr1 Excise 
arid Custorns,CR.Building, 
Rajaswa Vihar, Bhubanesir-4, 
Di strict-Khurd a 

3. Comrnissioner,Central E 	e and 
Customs,C, R. B1-iil9ing, 131n: 
Raias;:a Vihar,Dist. Khurda 



4. 
rr 
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Central Board of iise arid Customs, 
(CIBEC)South Block, New Dethi-1 

Deputy Collector(P&E)/Commissioncr 
Collectorate of Central Excise and 
Customs,Bhubancr;iar, PC) Box Mo. 166, 
Dist.ldlurda, 

Respondents, 

By legal practitjonerMr,A K. Bose, 
Senior Standing Counsel. 

.No 2 142/2002g 

Puma Candra Sahoo, aged about 58 years, 
S/o,Late Kandarpa Sahu, residing at Qr, 
No.Type I/5,Income Tax Colon?, KEìf1C 
Fandi,Cutback, now working as Sepoy, 
in CtralExcise and Customs 
Cuttck-II Range,i3jdanasj,Cuttack. 

1 

1. 	
'S. 	 Appliant, 

By legal practitioner; Mr. } N. Jana & Asocjte 
-- 

-Versus- 

1, 	Union of India & otherv, 

. . 	Respondents, 

Dy legal practjtjoer 	3ose,S5C, 

A.No, 14 /2002 

Shagahan Swajn,agcd about So cars, 
son of Madhaba S'ajn1 r-jo s'orking as 
Sepoy in Central Excise and Customs 
Cuttack I Division, Bidanashi, 
Twon4Jjt,Cuttack 

.., 	Applicant, 

By legal pa('tjtjoner; Mr.J(,,Jena & ASsocjat: 

-Vu rsus- 



Union of In(li-i & Othccs. 	•••. 	Respon'ientn. 

By 1ec31 )r3OtitiOflC 	Mr.?.K.goeSC. 

. . . . . . S • S • S S • S S • S S 

Mi. M::cAJJ MCiTY3ER(3UDIC 	- 

In 111 there three cses that were heard one aftci 

the cLLer, since common qucstlonn of fact and law are 

jivoi, for the sake of convcriient,these are disposed 

of through this common order5  

2. Applicants, all the tFec cases, were initially 

aP2OintCa a 	atwari(Amin Cr. 'ce) in the Dandkaranya 

Deve l;ment ProJect ..c 5  f. 05-04-1996(ADoljcint in O.A. 

No. 1il,0o2) , 14-04-1970(ALicant n 	142/2002) and 

01-07-1965(Applicant in C. .No5 143/2002) md on the 

c lo:ure of the Danc1kainn a Development Croject, the 

three Ap...lic mnts,havinca been found surp1u, were depløyd 

as 	in the Central E:se and Cust(-,ms Organisatjon 

(under thc present espondcnts) on 10-03-19881  1B-04-l983 

and 10-03-1988 respectively.The grievance of the Applicants, 

in tLes: three cases, are that sncc they have put in morethan 

24 yasrs of scrvicc,th, are entitled to get two financsl' 



All 
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upgraciatjons(as recorrvm?nded by the Fifth Central Pay 

Comrni:sion z,nd instructjon issued in O.M. dated 9th 

August, 1999) and the benefits of the same were denied 

tc them. 1L(Wircj bti ux Uccessful in their efforts, 

thLougii filing of rep reentatjcus, the Applicants have 

filed tnese cases under section )I of the Admirdstratjve 

Tribuj1s Act, 1985 withrayers to direct the Respondents 

to grant the second fixiax cial upgrz-:idation benefits to the 

Applicants from the cate it is due and to release all 

the a.rear salaries and service benefits within a 

StjUidte(i Derjo! 

3. 	The Rer'c'ndents,hy filing their counter,have 

taken the common stand that since the Appljcants,n all 

thes 	
1 e three case,do not fulfil the promotonarorms 

like rasincj of deaartrnenLal examination and Pcsessing 

rerajsjte educational qual1ficatiari,tiiy are not entitled 

to get the ACP benefjts;as per the instructjons/c1arjfjc at jon 

issued by the DOPT in its O. 	dated 09-08-1999 and 

l0-U2000,Th Respondents have also taken the stand that 

the Applicants are not entitled tc count the past service 

benefits;as er the dictum llu down by the FIon'ble Apex 

Court; in the case of redeplOymerit.The refore, the rePresentations 

of the Applicants could kket be Coflsi red for grantincj the 
ACP )Jflef1t5 

4. 	Applicantshy 11.1jfl9 their rejoinders,have 

stated that (as ocr Clause-14 and 15 of the O[ under 

Anriexure-1 date(_j 09-08_1999) the Applicants are entjtled 



to 	t the two financial upgrndition; irrespective of 

their e'-illcatjonal qualification and the norms prescrjd 

for promotion and that similarly siLuated persons (like 

the i. . licants) having been cjraiitud two financial U'P-

gradations after complet n of 12/2 4 years rE their 

service,gross discrimination has been caused to the 

A)plicants,By filing additional rejoinder to the counter, 

it has 	en brought to the notice of this Tribunal that 

the Respondents had already given 1st and second financial 

upgraclatjon under ACP scheme to all the Sepoys and 

FIabildaLs,evefl though they are under matriculate,but 

In the case of the Applicants, a SteP_mother1y/djscrimjntory 

ttitucie has been shown.They have also disclosed the names 

of ;ucli persons in the additional rejoinder. 

5. 	Having heard Mr.K.N. Jena, learned Counsel appearing 

for the Applicants and Mr,Anup Kumar Bose,Larned senior 

Standing COunselaopearjng for the Resoondets,jn all these 

three cases,we have perused the materials pJaced on record. 

6 	The GoverrifLient of Indja(jn order to deal with 

the problem of genuine stantj)n and hardship faced by 

the emloyees,due to lack of adequate promotona1 avenues) 

while accepting the recornmeflciatjcjns of the Fifth Central 

Pay Commission Re, rt,with regard to ACP benefits/stieme, 

have issued O.M. on 9th August, 1999 with certain modificatj-n ;  

In the said OM ,tiie Govt.of In:ua have ethaustively provided 

the norms/e ligibiljty/entjt1emts etc for the Central 

Govt.eaoloyees.At Sl.No,6 of the said OM it has been 

enurne:ated as to how the ACP benefits will be granted to 

I 	I 



the erniioyees and it has been provided that a Dipnrtmental 

Screening Committee constituted cr the pUrpose to process 

the c:e for grant of benefitstnde the AC12 schemeith 

regard to compoitjon of the Screen.ng Committee, it: has 

been orovided that the Screening Cornt4ttee shall be the 

srie as that of the DPC prescribi under the relevant 

recruit!Rnt/se ry ice rules for grant of regular promotions 

to the iyher gre e to which financial upgrddation is to 

be granted,consequent upon introduction of the cheme,. 

clarjfjcutjor4s have been sought by various M1n;L trjes/ 

Depectments about certain issues in connectjn with 

imPlemen . tation of the /P scheme.The doubts raised by 

varius quarters have been duly examined and point-wise 

ilarifications were also issued in OM dated 10..02-2Q00 

the said OM dated 10-02-2000,basing on which the grievance 

of the Applicants did not receive due Consideration reads 

as unders- 

POINT OF DOUBT 	 CLARIpIcA'rxoN 

The relevant recrujtment/ 	As per the scheme condition Service Rules prescribe 	 No6 all promOtion norms have departmental exarninatjon/ 	to be fulfiUed for upgrada... skill test for vacancy based 	tiori under the scheme.As such, promotjon.o/ever, this need 	no upgradat,ox shall be not be insisted for upgrad 	allowed if n employee eajis tion under 	
to qualify epartmefltal/skj1l 
test prescr.bEd for the 
purpose of eculár prorotjon, 

-------------- 
1 flotLer OM 8sued by the Government of India,in OM No. 

35034/l/97sttS(D)(VQlIv)Dt18072Q0l( 	ub1js.d in 
the SWarnyS News of September,2001) it has been clar.fjed 

as underi- 

H 
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"C 1rification- As the employee has remained 
in the scale of Rs.800-1,150/- all along and 
has not availed any promotion,he is entitled 
to two financial upçjradations in a scale 
higher than R 800-1, 150/-(pre- revised) irrespective 
of the post actually held after redeployment. 
Since in the Ministry,a Group D' employee is 
eligible for promotion to the g&de of L, 
provided he is a matriculate and as a post in 
the scale of ,825-1,200(s-4) is not in the 
normal hierarchy in the Secretariat, such an 
employee can be considered for two financial 
upcjradations in the grades of LLC and UDO, 
arovided he is a matriculate.Otherwise he will 
get only one financial upgradation in the revised 
scale of R.825-1,200(k,2,750-4,400/-).Cases of 
other persons re-deployed to lower posts through 
the Surplus Cell may also be recjulted accordingly", 

7. 	It is a fact that the Applicants are under- 

matriculates and are in the basic pay  of Rs,3050-4590/-; 

thour:;h they are working as Sepoys on their redeployment, 

It Las been soecific -illy oothted out by he Resondents 

that in order to .e eligible for higher pay scale of 

u 	(i.e. Rs.4,000-6,000/- and above) under the ACP, 

scheme,Applicints have to fulfil the promotional nrms 

like passing the departmental examiation and possessing 

repuisite educutional civalification(i,e,minjmur 

rlatricul.ation)but they do not fulfil such norms and, 

hence,they are not eligible for fthancial upgradation 

under ACP scheme.But,in view of the above quoted 

clarificatian of the DOPT,the Applicants1 ven though 

are kinder matriculates, are entitled to get one Liinncjal 

upgradation, after being duly screened, 
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As recTards the second financial upgradation 

(tcujh, as aer the above cluoted instructions, they are 

not cut. it led) it is the specifjc Cw;e of thE, App1Icnnt 

that in the case of similarly situned )erSons, such 

second upgradatjon have beer4 allo,ed and therefore, 

we hereby direct the Respondents to examine the matter 

and, if it is a fact that second upgrdatjo has been 

allo.ed to persons situated similar to the Applicants, 

then the case of the Applicants may alar he considered 

in the light of te fact;basing on which others were 

11oic1 to take the second financial benefits, 

in th ljcbt of the ab've discussjr, and 

dirc'ctior)s, thj Orijjflal AD)1jCrtj 	is hereby disposed 

of with further JireCtiOn to the Sesaondent to Cnplete 

the ntjre exercjse(for grantinc; the first financj,1 up_ 

gr1ut:1or tinder the AOP scheme, after cornpleticn of 12 

years to the Tpp1icaus and for eaminai-ji/rpvjpw of 

grdnt of the second inancIa1 upc datjon in the light 

observ-itjons rtade in L)aragrr)h 9 above)qjtjn a 

period 90(nincty) days from the date of receipt ci 	a 
coy 	f Uis orJer No costs, - 

0ri cer 
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