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¢ - CENTRAL ADMINISTRATIVE TRIBUN AL
ji) CUTTACK BENCH:; CUTTACK

ORIGINAL APPLICATION HOS. 300 &‘501/2003
Cuttack this the 30thday of Jan, /2004

THE. HON'BLE MR, M.R. MOHANTY, M)ﬂ!“iEER(JUDICIAL) |

AMD _
THE HON'BLR MR N.D.DAYAL, NEMBER(ADMINISTRATIVE)
A ' f e B
\ A IN 0.4.No. 300,/2003
y |

|
e iswar Chandra 2arik, aged about 58 years,
CH S/, Late Banchhanidhi Barik working as
vificé Supc:intendent under the Chief
Con. issioner of Income Tax, Orissa, Bhubaneswar

\'iSt-KhUIda :
voe Applicant
~VERSUS -
e Union of India fepresented by Secrecary,

llinistry of Finance, Department of Revenuc,
Central Secretariat, New Delhi-11uJ01

2 Central Board of Direct Taxes, Department

Of Revenic, represented by its Chairman,
New Delhi ; i
fo]
3 The Chief Coimissioner of Income fax, Avakar

Bhawan, Orissa,Bhubancswar, Dist~Khurda

4, The Commissioner of Income T
Rourkel a, Dist-sundargarh
T The additional Co

mmissioner of Income Tax
Rourkela Range, Rourkela

eX, Rourkela Ranc

4

viey Respondents

; IN CaA.li0,501/2003
Iswar Chandra Barik, aged about 98 yeirs, ‘ |
S/0.Late Banchhanid,.i Barik, working as |
3 UEfl © Superintendent under the Chicf
Commi sioner of Income Tax, Orissa,

- Nubaneswar,
Dist-Khurda
‘e o o ; !X}_‘Ji)bic nnt
|
: ~VERSUS - [ i | ‘
e Union of India ftpresented by the Chairman : | 15

Central Board of Rirect

Taxes, Department
Of Revenue, New Delhi

D The Chief Commissioner of Income Tax ' Gl
‘Ayakar Bhawan, Orissa,Bhubaneswar,Dist~Khurda
e The Additional Commissionex of Income Tax, '

(Administration), Ayakar Bhawan
Bhubancswar, Rist-Khurda tl‘

el

Orissa,
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By the advocates (in both the QA ) .Z/S.J.Mfgattnaik

for the applicant | S.iisra,P.K,
i it Rout, A.P.Ml1sra,

K.K.Jagdev

NG ‘ i L i : |

3y the advocates il:i.n bOth ;the Oﬁ\s) Mr. 'A.}(.'.‘aose, Bad0u
for the Respondents ] i e Saie '

ORDEIR (ORAL)

e MX.:.R.MOHANTY, MEMBER(JUDICTAL): Heard the learned

i counsel for the parties in‘both'the Original Applications.

; Bl Since both the cases are inter-rel ited, for the sake of
i ; : ; i ‘ | i
convenience, we disrose of those OAs Lhrough this common

SR ' Appl ‘~ant, by an ordef‘dated 11.4.1988 . was

¥ }‘II
placed under suspensiOn on accaunt of ‘a O&Sﬁlpllnary

3 proceedings initiated against hlm and ultim tely, he

x 1

was removed fron ferv1ce with ?ffect from 10 s 1993.

?, His aJpeal agalnst the said order of removal having

bcen unpalatable, he had moved thds Tr;bunal in an
earlier round of lltigatlon in O A. NO. E89/93, Jnlﬂh
was dlsposed of on£13 9, 1999 Thls Trlbunal, whlle

|
setting aside the impugned order of.femovab‘substituted

the punishment to tTat of stOObaqe of two of his
arnual 1ncrements without cumulatlve effect and observed
; | Bl
as undcr : - | ‘ ;;'
A the order Lnder suspension prior

to the date of impugned order [of removal
(Annexure-19) was passed then [the period

of suspension shall be treated as. such

tilli £hat date", 1 "

53 Visaal i In pursuance of the judgment of this Tribunal
on 13.9.1999 in 0.4.589/93, the D,cPamqenL passed a

consequential order on 4,11.1999 reins tatlng tbciil

7S

-
e |




A -3 -
ap, licint. The agpplicant represented to the authorities
to treat the beriod of suspension from 11.4.1988 to
10341993 as,due under Rule=-54(8) and for paymenL‘of
|

back wages etc. Thefsaid representation of the applicant

was turned down with the following words.

g You (had represernied before the CCIT
to treat the period of suspensici under
section 10(4) of the CCS Conduct Rules frum
the date of suspension i.c., 11.4.88 to the
pp— date of removal from service, i.e., 10,3.93
A as duty. In this conncction, you had relied
on DOPT OM No,1102/15/85-Bstt./A dated
3,12.85 under FR 54B, In the order dated
10,09,1999, the Hon'ble CAT, with a direction
regarding your reinstatement, in supersession
of the order of the Disviplinarg Authority
Ry, . dated 10,393, has also made a spevlflc
igus /oy observation as under

Tl "If he was under suspension prior
ol to the date the impugned order of
removal (Annexure-~19) '3spasscd
then the period of suspcnsion shall
be treated as such till that date",

Thus, it may be considered| from the
i abovethat the earlier order of the disci-
A . plinary authority dated 14.12.,92 placing
b you under suspension from 11.4.88 to
10,03,93 Was confﬁrmed by the Hon'bl%

CAT,

B [

; ; Funther, the order of the Hon'ble

: CAT reducing the quantun of penalty toget! r

with the above observation regarding treat-
ment of the suspension period must be
treated as a composite order of penalty, and
there:ore, the DOPT OM, which is applicable
only for disciplinary proceedings, would
not be considered relevant at this stage.

In view of the above, vyour representa-
tion for treatment of suspension period as
duty is rejected". [

o hy Being aggrieved by the aforcsaid order
Lcrﬁvd by the Respondents, the applicant has[preforred
the 0.A. NO.BOO/ZOOB under Section 19 of theSA.T.Acw,

1285 for the redressal of his grievance. Since hit:¥; |




<;? | |
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position in the seniority list has been lowered down
(for the reason of treating the period from 11.4.1988

to 10,3.,1993 under BUﬂansiOn) he hds-also flled

another Original Application bearing N01501/D3, wherein
| f

the Respondents havc filed a counter contesting the -

!

prayer of the applicant, ‘

54 We have heardtShri J.Q.Pattnalk, learned
counsel for the apblicant and also Shf’%A.K.BOSe, learned
Senior Standing Counsel appearing on beﬁalf of the
Respondents in both the cases, and peruedd the @aterials
placed on recowed, | | |

S This Tribunal in the earller roundloF
litigation, whlle setting aSlde the punlsh&ert of removal
of the applicant from serv1ca, substituted Lhe punishment

tu that of stoppage of twoilncrements of the appllcant

without any cumulative effect, ut0ppage of annual
increment has becn prescrlbed tu o¢ a minor punishment
undcr Rule-11(1IV) of CPS(CCA) Rules, oo R 03 suspcn3lon
has not been pr escribed as a punisbment available to be .
lL}OSGd on & '5ovt., Of India employee under Rule-11 of

CZs(CCA) Rules. Thereéefore, apparentlj, this Tribunal !
‘not ' : '
|

was/bompetent to order for treating the | peflOd of }

| l
suspenslon as such The Ccircumstances,where a dlsmlssal

P

or rtmoval order is set aside by a competent Court of

A

Law, the Department has been inetluetcd,undtr FR 54 A, '

to deal wlth the matter, where the departmental authoritics
set aside the dls&issal or removal order, the Sltuatlon
hav been taken care -0f by the Rulc.: under FR 54 B, It

’

L5 dn . this backgroynd, it would be worthwhile to quoteif
s




o R
herewnder the provisions of FR 54-A and 54-B.

w1, Where the dismissal, remova} or compulsory
retirement of a Government servent is sct
asidc by a Court of Law and such Government
servant is reinstated without holding any
further inquiry, the period of absgnce from
duty shall be regularized and the Government
servant | shall be paid pay and allowance in
accordance with the provisions of gub-rule
(2) or (3) subject to the directions, if any,
of the Court. ; freesd

| |

(2) (i) Where the dismissal, rcmoval or
: : compulsory retirement of a Government scrvant
' is set aside by the Court solely on the ground
of non-compliance with'the requirements of
Clause (1) or Cbause(2) of Article 311 of
the Constitution, and where he is not exoner- '
ated on 1:rits, the Government servant shally|
subject to the provisions of sub-rule(7) of
Rule-54, be paid such amcunt (not being the
whcle) of the pay and allowances to which
he would have been entitled had he not been
dismissed, removed or compulsorily retired,
or suspended prior to such dismissal,
removal or compulsory retiremcat, as the case
may be, as .he competent authority may
determine, after giving notice to the
Government servant of the guantum proposed
and after considering the representation,
if any, submitted by him, in that connection
within such period (which i: no case shall
exceed sixty days from the date on which
the notice has bucn served) as may be
specifi?d in the notice :

(ii) | The period intervening between the
date of dismissal, removal or compulsory e
retirement including the  eriod of suspensiocn
proceeding suwch dismissal, removal, or
compulsory retirement, as che case may oe,
and the date of judgicént of the Court shall
be regularized in accordance w.ith the
provisions contained in sub-rule(5) of Rule=
54, | ‘

3, If the dismissal, removal or compulsory
retirement of a Government servant is set
aside by th¢ Court on the merits Of the ]
case, the period intervening between the

date of dismissal, removal Oor compulsory
retirement including the period of suspension
pioceeding such distissal, removal Or
compulsory retirement, as the casec may be,
and the date of reinstatement) shall be
treated as duty for all purposes and he

shall be paid the full pay and alldwances

— |
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for the period, to which he would have
been entitled, hﬁd he not been dismissed,
removed or compul'sorily retired or
suspended prior to such dismissal, pemoval
or compulsory recircmqnt, as the casc may
be,

4. The payment of allowances under sub-rule

(2) or sub-rule(3) shall i subject to all

other ccnditions under which such allowances

are admi$sible.

o. ‘ny payment madec under this rule to a
Government servant on his reinstatement
shall be swbct to adjustment of the
amount, if any, earned by him th ough ar
employment during the period between the
date of diunissal, removal or c pulsc.ry
retirement and the date of reinstatement.
Where the emoluments admissible under |
this rule are equal to or less than those
earned during the employment elsewhere,
nothing shall be paid to th: Government
servant, ,

} LI ) L o s o s 0

FR 54-B,

1. Whenga Government who has been shspended

is reinstated or would have been so rein-
stated byt for his retirement (including

prematurg retirement) while under suspension,

the authority cpmpetﬁﬂt to order reinstate-

ment shall consider and make a specific
order - v Lo

(a) | regarding the pay and allovances to
' be paid to the Government servant for
- the period of suspension ending with
reinstatement or the date| of his

refisement (including premature retire-

ment), as the case may bes and

|
(b) whether or not the said period shall
be treated as a period SpFnt on duty,

‘ Bk ; ? |
2. Notwithstanding anything contained in
Rule 53, where a Government servant under
suspension dies before the di~ziplinary

or the Court proceedings insti-.ated against

him are condihuded, the period betwecn the
date ‘of suspension and the dava of death
shall be treated as duty for all pUrpdsees
and his family shall be paid the fulllpa,
and' allowances for that period to which
he would have been entitled had he not
been sucpended, subject to ad justment in
respect of subsisgtencel allowance already ™
| ‘

s
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3. Where the authority cuapetent to erder
reinstatement is of the opinion that the
suspension was 'holly unjustified, the
Government servant shall, subject co |the
provisions of sub=rule(8) be paid the
full pay and allowances to which he would
have been entitled, had he not been
suspendeds !

Provided that where such authority
is of the opinion that the .termination of
the proceedings inst. tuted against the
government servant had been delaycd due
to reasons directly attributable to the
Government servant, it may, after giving
him an opportunity to make his represcnia-
tion within sixty days from :he date on
which the cormunication in thi~ regard is

- served on him and after ~onsidering the

representation, if lany, gubmitted by him,
direct, for reasons to be| recordcua in
writing; that the Government servant shall
be paid1for the period of suwh delay only
such amopunt (not being tTg whole) of such

. pay and| allovances as it|may determine,

the period of suspension shall b treated

4, In @ case falling under sub—rzﬁe(3)
e
as a period spent on duty for all purposes.

. Ir cases other than thosc falling under
sub-rules(2) and (3) the Government servant
shall, subject to the provisions of sub-
rules (8) and (9) be paid such aount(not
being the whble) of the pay and allowances
to which he would have becn entitled had
he no! been suspended, as the c.mpetent
authority may determine, after ghkving
notice to the Government servant of the
guantum pfoposed and after considering |
the representation, if any, submﬂtted by
him in- that connection within such period
(which in no case shall exceecd sixty days
from the date on which the noticc hag
been served) as may be specified in the
nocice. ‘

5. where suspension is revoked pending
finalization of the disciplinary or the
Court proceedings, any!order passed under
sub-rule(l) before the conclusion of the
procecdings against the Government scrvant,
shall be reviewed on its own motion after
the conclusion of the proceedings by the
authority mentioned in gauy-rule(l) who
shall make an order according to the i
provisions of sub=rule(3) or sub-rule(s),
as the case may be.
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' under FR 54 B. It has been brought to our notice by"/)L

M.‘
144

7. In a case falling under su-rule(s),
the period of suspension shall not be
treated as g period spent on duty unless
the competent authority specifically
directs that it shall bel so treaced for
any specified purpose :

Pﬁovidéd that, if tho Government
servant soO desires such authority may
order that the periof od 'suspension
shall be converted into leave of any kind
due and admissible to the Governnent
servant,

1
! i

L ' NOTE - The order of the competent authority

under the preceding pvoviso shall |
- be absolute and no higher lsanction
shall be necessary for thel grant of -

(@) extracrdinary leave in excess
Of three mohths in t'= case of
temporary Government s.rvanc; and

(b) leave of any kind in ﬁicess of
. five years in the casc of !
permanent or guasi-permanent |
Govermment servant, | |

] |

S. The payment of allowance under sub-rule
(2), sub-rule(3) or sub-rule(5) shall be,
supj.ct to all other conditions uﬁder;@hich
swh allowances are admissible,

©, The amount determined under the proviso

to sub-rule(3) or under sub-rule(%) shaill
not be less than the isubstatence allowance
and oth.r allowances ladmissible under
Rule-53" i P

7 ot appeérs_that had the Tfmgunal not observed
Lo treat the period of suspension as su:h; then the
course of action évailable under FR 54 A was to bhe
fo;lom,i a$d the ‘lepartmental authorities wére under
obligation' to pass necessary conscguential ordérs as

to how‘the period of suspension was to be treaéed.\
Similarly, had ﬁhe removal order been set asidé by thé

departmental authorities then onus was heavy on the

Respondents to pass Necessary consequential orders

o8

-
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the learned counsel for§the

-

apll')licant that under
an executive instructions of the_Government issued

¢ i ! ol \
vide O.M.No.llQlZ/iS/QS?Estt.A. dated 3.12.1985 by B
the Department Sf P?rsoéneli&‘Tréihing laying doy.
the suidelines a#

handled where inétead of imﬁdSing M3ajor penalty
1 | | | 1

£0 how the ‘situatior should he

ninor penalty isgim§05ed. The relevant portion of

1

the said Office MemOrandum dated 3.1241985 is

-eXtracted bélow:37\
b 1
" Period 5f suspension to he kreated'as
duty if mindr penalty only is imposed -

Reference is invited to O.MLN0.43/56/64-
AVD, dated 22,10,1%64 (not printed),
containing the guidelines for placing
Govelnment servantg under -~Uspension and
to say that these instructi.ng lay down,
inter alia, that Government |servant
could be placed under LOS10R, . Lf Ty
prima facie casc is made out justifyinn
his prosecution or disciclinary précec -
d.ngs which are [likely to end in his
dismissal, removal QL compulsory reétire-
ment, These instruc

gions thus make it
clear| that suspensi

x
susj

n should be regcrteq
to only in those cascs where| a m§j9r
penalty is likely to be imposed on |
| conclusion of the proceedings and nct a
! minor penalty.;;heiStaff Side of the
Committee of the National Council set
Y. to review the CasS(CCA) Rules, 1965,
had suggested that in Cases where a
Government servant, againc<t whom an
inguiry has been held £or the imposition
of a .najor penalty, is finally awarded
only a minor benalty, the 'sugpension
should Le¢ considered tnjuscified and
full pay and alloyances »aid for suspension
period, Government have accepted this
stJgestion of the siaff Side, Accordingly,
where departmental:proceedings end with
imposition of a minor penalty,  the
Suspension can be said to bho wholly
unjustificd in terms of wpp 54-3|and the
employee < concerned should, thergfore,
be paid full pay and allowances for t
period of Suspension by Passing a sui

[N
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order under FR 54-B. :
2. these orders will hecome effective

from the date of issue. Past < i
already dccidgd need not be reopened

(G I.Dppt.: of Per. & Trg. 0.M.N$,11012/15/
f.Zetts (A) dated the 3rd Dccgmgcr,lQBS)"

o T

Since the powers have been vested statutorily
on the authorities /&eSpondents to take ajdc- ision as
to how the pc“lod of suspcnsion should e treated in
thc event of substitution of a mmnor lcnalty in place
of a magor penqlty, we hereby direct tbe\Rncpondﬂ"?ﬁ

to take a dccxslon in the matter, by kCC)+nﬁ in mind

\ {
the s:tatutory pruVlSionS aVaildble under P.Pl 54 A and.

PR 54 F as cxtracted aboveland whl¢c do;ng s¢ they

should also keep 1n mind bho executive Lnst;h&ulunq
I

(extractﬁd above):no twith-

of the Governnc cnt of India

standing the observatiOn of thle Tribunal (made in

the earlier roun' of 1ltlgat¢on)to trcat the period

of suspension as such 0 ce the ReSywnﬂentS take a

dec.sion about the perlod of susp sion, we are sure,
A l

u.,rc 'shall remain no confllct or grlevance with the

appll”ant pyrtalnlhﬂ to paymtnr of differ Entlal vages

for the pergod of suspension and/or pertainhing to his
: ; 0 iy : ‘ :
i '

senioritb.
9. | witT the. aforesaid ckservation and dircction,
this O.A., is disposed of No ckdu,. | Qé;

s"‘

c//«-

. ( N.D. DAYAL ) | ! (M R JMOHANTY)
MEMBER ( ADMN.,) . MEI'Q"’(LTUDI(‘IJ\L),
BJY I ; b |
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