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Chandra Bank, aged about 58 years, 
Late Banchh&ijdhj Bar.tk working as 

SUj•ifltenent under the Chief 
COL, ssIoner Of Income 	Ori5sa,2hubesuar B fst-Khurda 
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. 	riion o. India represenr1 by Socrr,, 
::inistry of Finance, DCjDarLic1cmL of 	vcnu, Central Secrc.Laniat, Now 

2, 	Central Board of Direct Taxe5, DeparLent 
of Revc-n-.., rcpraentd by its Chairman, 
New Delhi 

£ho Chief Cc.:Ussioner of ifleome 	X,Ay)Lr Shawan, OrJssa,Bhubcswar, DigL_Khurda 

The Cornmigsjner of Income Tex, Rourkela cin 
IR.CUrkol DistSundargarh 
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;war Chandra I3arik, aged about 53 yi rs, 

S,'o.Late Banchhanjd I Brjk, Working as 
ufrSuperintendentunder the Chif 

Ioncr of Income Tax, Urissa, Hebancswar, 
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1. 	Union of India rc'resend by the 

	

Central Board of UjrccL 	DcarenL of ROvenu, New De1hj 

The Chief Corrnjssioncr of Iflcomc Tax 
yakar 8hawa, Orissa, Dhubanwar,Djst y i  

. 	The Additional Comrnjgo 	of Income Tax, 
(Administration) Ayakar Bhawan, Onissa, 
3hubancs;ar ISt-IKhurda 
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I4R:.R.NoHANTY, MEMBER(JLDIC.IAL): HEard the learned 

counsel for the parties in both the Original 	j:lications 

Since both the cases are inter-ro .ed, for the sake of 

convenience, we dis se of those OAs Jrough this common 

order. 

2. 	ppJ ant, by an order dated 11.4.1988 was 

iacod under suspension on account of a disiplinaiy 

proceedings inititcd igainst him and ultirntely, he 

was removed from rerv.Lce with effect from 10.3.1993. 

His appeal against the said order of removal having 

been unpalatable, he had moved this Trhunal in an 

earlier round of litigation in O.A. No. 589/93w  ;hioh 

was disposed of on13.9.1999. This Tribunal, while 
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3y the i.vocates (in both the OA) 
for the applicant 

setting aside the impugned order of omOv&, subtibuted 

the punisl-irnent to tkat of stoppaqe of two of his 

an ua1 increments without cu1atjve effeot and observed 

as under ;- 

"...If the order under suspension prior 
to the date of impugned order of removal 
(Annexure-19) was passed then the period 
of suspension shall be treated, as. such 
till that date". 

3 in pursuance of the judgreri of this Tribunal 

on 13.9.1999 in O.A.589/93, the Deparernenb passed a 

conseouenbjal order on 4.11.1999 reinstating the 

7') 



a. ii: mt. The applicant represented to the authorLties 

to treat the period of suspension from 11,4.1988 to 	 H 

10,3.1993 as due under Rule-54(3) 	and for payenL ui 

back wages etc. The said representation of the applicant 

was turned down with the following wo. 

It 	You had represer cd before the CCIT 
to treat the period of sus)ons1. . 	under 
section 10(4) of the CCS Conduct Rules from 
the date of suspension 	.c., 	11.4.33 to the 
date of removal from set;icc, 	i.e., 	10.3.9 3 

- as duty. In  this conncction, you had relied 
on DOPT 014 NO.11Q2/15/85stt./ 	dated 
3.12.85 under FR 5413. In the order dated 
10.09.1999, 	the J4on'ble CAT, with a dLcc1on 

( regarding your reinstaterrent, in supersossion 
of the order of the Disciplinary Authority 

\ 	\.. dated 10.3.93, has also made a 	pecific 
X. observation as under : 

"If he was under suspension pr.tor 
to the date the impugned order of 
removal (nexure-19) 'ispassed, 
then the period of SUSpS1On shall 
be treated as such till that date". 

Thus, it may be considcrec1 from the 
abovethat the earlier order of the djs±-
p1inay authority dated 14.12.92 placing 
you under suspension fr9rn 11.4.88 to 
10.03.9 3 ;as confirrred by the Hon tblr  CAT. 

Further, the order of the HOn'b1 
CAT reducing the quantum of penalty togetl r 
'ith the above observation regarding treat-
ment of the suspenion period must be 
treated as a composite order of penalty, and 
therore, the DOPT ON, which is applioablo 
only for disciplinary proceedings, would 
not be considered relevant a this  stage. 

In view of the above, our representa-
tion for teatment of suspenoJ.on period as 
duty is rejected". 

'. 	Being aggrieved by the afosaId order 

by the Respondents, the applicant has preferred 

the O.A. No.300/2003 under Section 19 of the A.T.Ac., 

1935 for the redressal of his grievance. Since hJLt_ 



pOSIIOfl in the sniorit list has been lowered doi 

(for the reason of treating th 	eriod from 11.4.1988 

to 10,3.1993 under uiponsion) he  

another )riginaJ. Application bearing Noi.501/03, wherein 

th. Respondents have filed a counter co?tcstnO the 

j-ror of the applicant. 	- 

5. 	We have heard Shri J.1.PatLnajk, learned 

counsel for the applicant and also Sb 	A.K.3Ose, learned 

S:nior Standing Counsel appearing on behalf of the 

Respondents in both the cas, and perusdd the Materials 

placed on recvd. 

This T: Lbunal in the earlier round o 

litigation, while setting aside the punisent of removal 

if the applicant from service, substituted the punishment 

t that of stoppage of two incernents of the applicant 

without any cumulative effect. Stoppage of annual 

increment has been prcscrjd to e a minor punJ.shr:ienb 

under Rule-11(IV) f CCs(Cc) Rules, 1965, but suspension 

has not been prescribed as a puni - cnt available to be 

I: oscd on c,  GOvt. of India employee under Rule-il of 

5(1-_CA) Rules. Therefore, apparently, thi Trihunl not 
was/competent to order for treating the period of 

suspension as sh. The circun1stances,wher a dismissal 

or removal order is set aside by a competerit COurt of 

Law, the Department has been 4nsructcd,undcr Fi 54 A 

to deal with the rnatter,where the departmental •iuthoritios 

set aside the dismissal or removal orde; the situation 

has been taken careof by the Rule under Fi 54 . L 

is in this bkgrod, it would be worthwhile to quote 

H 	 I  F 
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hercidcr the provisions of FR 54-A and 	4-B. 

"1. Where the dismisa1, 	removil or compulsory 
retirement of a Government; servqnt is, set 
asic 	by a Court of Lw and such Govoflment 

servant is reinstated without hold.g any 
further inquiry, the period of absqncc from 
duty shll be regularized arid the qovrnment 
ervantshall be paid pay and allowance in 
acCodaflCe with the provisions of sUb-Lu C 

(2) 	or (3) 	subject to the directions, 	if  any, 

of the Court. 

(2)(i) Where the dismissal, 	removal or 
compulsorY retirement of a Government servant 
is set aside by the Court solely on the ground 
of nonOrnplianCe with the 	quirements of 

Clause 	(1) or Cuse(2) 	of ArtiCle 311 of 
the Constitution, 	and wherc he is not exOner- 

ated on 	rits, the Government servant shall 
subject to the provisions of sUb-rUle(7) 	of 

Rule-54, be paid such axt 	nt (not being the 

wh'.e) 	of the pay and allowances to which 

\- he 	uld have been entitled hd ha not been 

7i 	\t, dismissed, removed or compulsurily rcu..rcct, 
or suspenae 	prior to such dismissal, 
removal or 	;ortipu1sorY rc:tiramct, 	s th. case 
may be, 	as 	he competent authority may 
determine, after giving notice to the 
Government servant of the quanti proposed 
and after considering the representation, 
if any, 	submitted by him, 	in that connection 
within such period (which 	no case shall 
exceed sixty thays from 	he date on which 
the notice has 	on served) 	as may be 
specifid in the notice : 

(ii) The period intervening between the 
date of dismissal, 	removal or cpulsCry 
retirement including the 	eriod of suspension 
proceeding such dismissal, 	removal, 	or 
cnpulsOY retirement, 	as 	ne case iea 	oe, 

and the 	ate of judgscflt of the Court shall 
be regularized in accordance 	ith the 
provisions contained in su-rulc(5) 	of Rule- 

54. 

3. If the dismissal, 	removal or compulsory 
retirement of a Government servant is set 
aside by the Court on the merits of the 
case, 	the period intervening 	etween the 
date of dismissal, 	removal orcTlpulsOry 
retirement including the period of suspension 
pceeding such diiissal, 	rerpoval or 
compulsory retirement, 	as the cesO may be, 
and the date of reins Latement shall be 
treated as duty for all purposes and he 
shall he paid the full pay and. alldwances 



for the period, to whih he would have 
been entitled, hd h.not been dismissed, 
zemoved or compulsori1y retired or 
susanc1ed prior to such dismissal, removal 
or compulsory r ircrnenL, as the CaSO may 
be. 

The payment of allowances under sub-rule 
(2) or suhrule(3) shallsubject to all 

4~ Vf other cuditiø 5 unQer vhih sh allov.,ances 
are admissible. 

(0/ / 
ny payment made under this rule to a 

c) 	 Government servant on his re.nsLatcrient 
shall be subje ct to adjusrent o the 
amount, if .ny, earned by him thiogh am 
enployment during the period beten the 
date of diiissal, removal or compuis. j 
retirement and the date of reins a tome n t.. 
where the emno1ents admissible under 
this rule are equal to or loss than those 
earned during the employment elsewhere, 
nothing shall be paid to th Government 
servant. 

... 	... 	•.. 	... 

R 54_s; 

1. When a Government who 	been suspended 
is reinètated or would havc been sO rein-
stated bt for his retirement (including 
prematur4 retirement) vihile under suspension, 
the auth9rity competezt to oreer reinstate 
ment shall consider and make a specific 
order - 

(a) regarding the pay and allowances to 
be paid to the GQvernrnen servant for 
the period of suspension 6ndincj with 
reinstatement or the date of his 
retáement (including prenature retire- 

	

ment), as the 0asc may be 	nd 
(b1 whether or not the said priod shall 

be treated as a period spnt on duty ,  

2. NObwithstanding anything cohtained in Rule 53, where a Goverflment servant under 
suspension dies before the d 	iplinary or he Court proceedings insti1bo mjainst 
him are Condiudod, the period 1etwcen the 
date of suspension and tho d•Z! of cie.--
shall be treated as duty for all purpon-
and his family shall be paid the full and allowances for that Lerioc' to whIch 
he would have been cnt.J.tled hd he not 
been suended, subject to adjustrnct in 
nspec t of sUbsistence aliowanc al -e dy 

I 
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paid. 

3. ;here the authority  
reinstateCnt is of the opinion that the 

i sUSpGflSOfl wa 	'holly 	just1ftd, the 
Government scrvmt shall, subject .o the 
provisiOnS if 	o-rule(3) be aid the, 
full pay and allowances to which he woula 
have been entitled, had he not been 
suspended: 

Provided that where such authority 
is of the opinion that the .tonni.natiofl of 
the proceedings insL.1tUtd against the 
Government servant had been dc1yed dUe 
to LOaS'S directly attrihUeable to the 
Government servant, it may, after giving 
him an opportunity to make his represc-fl ta-
tion ith1fl sixty days from hc: date on 
which the co.municatiOfl in Lh 	regard is 
served on hii and after 'nsioiring the 
representations if any, submitted by him, 
direct, for reasons to be recordCA in 
writingo  that the Government servant shall 
be paidfor the period of sh delay only 
such amount (not being t whole) of such 
pay and: allowances as .itf may determine. 

4. In Z case falling under sub-r4e(3) 
the period of suspension shall be treated 
as a period spent on duty for all. purposS. 

5 j cases other than those faling under 
subrules(2) and (3) the Government servant 
shall, subject to the provisions of sub-
rules (8) and (9) be paid such aount(not 
being the whle) of the pay and allowances 
to which he would have been cntilcd had 
he no been suspended 5  as the c :jCtCflb 
authority may determine, after 
notice to the Government servantof the 
quantum pfoposed and after conicring 
the representation, if any, subrnitted by 
him ii that conncctiOfl within such period 
(which in no case shall exccd sixty days 
from the Oatc on which the notice hai 
been served) as may he specified in the 

no LJCC. 

.. Where suspension is revoked pending 
finalization of the disciplinary or the 
Court preedings, Etnyordcr passed under 
sub-rUle(l) before the conclusion of the 
procccdiflcj.:egainst the Government 	rvent, 
shall be reviewed on its Own motion after 
the conclusion of the proceedings by the 
authorit mentioned in u-rule(l) who 
shall make an rder accopiine' to the o  
proVisiOnL ef sub-rule(3) o sub-rule(s), 
as the case may be. 



7. In a case falling under -u-rule(5), 
the period of suspension shall not be 
treated as period spent on duty Unless 
the competet authority .pecifical1y 
directs that it shall be so treaad for 
any specif1d purpose 

Povided that, if t Government 
servant so desires such authority may Iicf f 	 order that the periof od suspenson fc 	 shall be Converted into leave of any kind j\ 	 due and admissible to the Governfllent 
servant. 

NdT: - The Order of the ceten authr.ty 
under the precedingpvovio shall 
be absolute and no higher sanction 
shall be necessary for the grant of - 

extraordinary lev in CXCCSS 
of three motiths in tL case of 
temporary Government s.rvanc; and 

leave of any kind in -,: e S- 

	

[ c 	4- 
five years in the case of 
permanent or quasi_pepanent 
Governrnentservant 

3. The payment of allowane under,: sub-~rule (2), sub-ruie(3) orjsub-rule(5) shall bc 
suh •ct to all othet conditions under whicil 
such allowce are admissible. 
. The amount determined under the proviso 

to sub-rule(3) or under sub-rule(',) shall 
not be lcs than the subsjstenc alln 
and oth. r allo;nces admissible under 
Rule-53" 

7. 	
It appears that had the Tr unai not observed 

to treat the period of uspension as such, then the 
cour. 	action available under FR 54 	was to be 
folio,. d 

 

and the eparmenta1 authorities were Under 

obl-'.Aion to pass necessary consocuential ord I 
rs as 

to how the period of susension was to be treated, 

Similarly, had the removal order bean set aside by the 

dojrrnta1 authorities then Onus was heavy on the 

Respondents to pass necessary COnsequntjaj orders 

under FR 54 B. It has been brought to Our notice by 

H 	
H 
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the learned coune1 for: the applicnt that 

an executive instruction5 of the Governrncnc £ssued 

vide O.M.N0.110.12/15/85,$ttA dated 3..2.1985 by 

the Dopartrnent of Pcrsonnei & rrrajing laying dow 

th: iuidelines als to how th 	ituatiun should  be 

handled where instead of imposina major penalty 

minor penalty is: imposed. The LL210vant portion of 

the said office MemorandLrn dated 3.121985 is 

-extracted below :- 

" Period of suacnsion to be treated dty If minor 	lty Only is imposcc.... 
Refrcnce is invited to 
AVt, dated 22, 4.0,164 (not printed) 
containing the 9uide1n; for placing 
Goveinmont servants under uspen 	ar1 say that thcg 	 lay clown, inter alla, that 
could be pled under sus 	sic,n, If a 
prima fade case is made ou jUstifyr 
his prosecution or dISCI1IflaLy prcc, - cl, ,'ngs which are likely to end in his 
dismissal, removal qr CPU1S3:1 rctire 
ment. These instruco5 thus ma1cejt 
clear, that sUSCflgj 	should be 
to on.y in those cases where a znjqr 
penalty is likly to be imposed in COfloljo of the i-, ro-ecdings and not a 
minor ienalty. he Saff Side of the 
Cor.'rittee of thq National Council set 
u1 to revj 	the COS (co;) ;uLc, 1, 
had suggested that i cases where a 
GOVcrnrnent servant, 	 whom an inquiry has been hold 	r Uho impositI cjn of a .iajor penalty, is finally awardec 
only a minor penalty, thc suspenon 
should oo COnsIdered nju -  ified and full pay and allouence 'aid for $USpCflsIo 
period, Government have acèepted this 
s jgcstion of the Staff Side, 	corc3ing1T 
where departmental prcceciing5 end with 
imposition of a minor nClty, hc 
sUspeflsio- can be said to be whefl;r 
unjusLif:R in terrr •f F:. 54-j 	Lho cmp1oiec ;nccLncdsho.did Lhorci c: • 
be aid full pay and allo floesfo the 
period of sUSpanSofl by Sifl a suet3ble 
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order uncir FR 54-B. 
rp 	' 2. These orders will bccOrie effectivC 

f±orn the dtc of issue. P&;t Ca5CS 

;\ \4 	already docidd need nut be rco11, cned. 

(G.I.DPPt. of Per. 	Trg. O.M.N.11Ol2/15/' 

8 	tt.(A) dat.ed the 3rd DeceITbcr,1C5)" 

Since the powers have been vstd statut0LH1Y 

on the authoritiCs/re5P0nnt5 to akC a dccsion as 

to how the pCJ.Cd of suspension shOuk C treated in 

the event of substitution of a minor pcnalty in place 

of a rnaor penalty, we hereby direct the opondcn 

to take a dcciSOfl in the matter, by kocpin in mind 

the statutOrY provisions aya.1ablO under F..5,,  A and. 

FR 54 F s extracted above and while doi,ng s they 

should also keep in mind the 	 instr?LflS 

of the Govern:, ont of India (extracted above); no'ith-

standing the observation of this rihunai (made in 

the earlier rour of litigation) Lu treat the periud 

of suspension as 	Once the Rs:fldCfltS take a 

dccion about the period of sus 	ion, we arc sure, 

H re shall remain no conflict or grievance with the 

applicant pertaiflifl to payment of diffcrntial ages 

for the period of su.Vpension and/or pertaiing to his 

seniority. 

;;ith the aforesaid Lhscrva-Ofl and direction, 

this O.A. is disposed of. No c' s. 	r 
- 	 V 	V VV 
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