ORDER DATED 21.03,2002.

,.A.Nos 320/2000,321,/2000,669 /2000
509,/2001,561/2001,562/2001,
567/2001,568/2001,569/2001,
570/2001,571/2001 ,573/2001
574/2001,575/2001,596 /2701,
597/2001,598,/2701,603/2901,
130/2902,131/2002,132/2302.

Appllcants (a set of Railway ehployeps, presently engaged
in the Construction Organisation of South Eastern Rallway) have filed
these Original Applications, mainly, see king regularlsatlon of their
services in the Construction Orgénisation. In all these‘cases, the
Applicants were engaged és temporary hands in Construgtion Org=nisation
from very begining and, later, they were taken to open-line (Permanent)
Establishment of South Eastern Railways from the Construgtion 7ing.
It is the case of the Aoollcants, as also admlttbd by the Respondunts,
that after continuing for some period in open line (permancent) Jstabli-
shment of the Railways, they were brought to the Construétién Organi-
satioﬁ, Where they had to face a departmental test and recgeived
several stage of promations to,differeht grades/higher posts, where
they are eontinuing for years together without being regulariséd. For
the reason of a decision taken at a very higher level of the Railways
to un-do the Ad-hoc promotions given for more than twé.Ad-hoc stages
(later, modified to one Ad-hoc stage), the applicants have faced
reversions at their resgpective Divisions. Their grievances, as
disclosed in cours: of hearing, are that simple beéause they were in
Open-line (permanent) estaplishment, for.some time or othér, their
regular promotions were érbitrarily.brandea as "Ad-hoc" and that
before réverting them from their so_called'éd-hoc promotignal nosts,
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they wefé‘not given any noticé to have their say in the matter and,
that, theréfore, the reversion order must gp/be quashed, forﬁtbe same -
were iséuéd in gross Violafion of the principles of natural justice/
provisions,of Article-14 of the Constitutionof India. 'Their cage, at
the hearing, are also that had opportuniﬁy been given to them (before
reVefting them from the promotional posts), then they would have B
pointed out that the Construction Organisation (which tak5s;ﬁb»various
pro jects from;time to»timé and creste posts, including promotional:
posts, for such projett work) do grant promotions for the.periods to
run co-extenso with the project work and that,-£herefore‘ the promotees
should not face demotions before closer of thé Project not for the
reasons as has beén given out by the higher authorities. It is known
that construction organisation of ‘Railways is itself a temporary
Organisation having only a 40% (nbw GQ%) of its strengthvbeing
pérﬁénent called 'permanent Construction Reserve' ( in.short "PGR")
staff. Tt is the case of the Respondents (Railways) ghat since under
the Rules goveininq the fiéld, Ad-hoc Promotions are not to be
given to an individual for more than one occassion sucgessively and,
that is why.,when cbmménted by the audit, a Circular was issuved to
undo more than one Ad~hoc promotions. If is apparently, the case of
the Applicants that while they aré_ in promotional posts of' the
project, they xx¥st could not haVe_been reverted from the promotional
nosts, during continuation of £he Projects, for any reason other than
that, without following the principles of natural justice. It is the
further case of the Applicants that since thay continued for long
seriod in promotional posts in Construction Organisaticon and since
the Construction Organisation of Railways is continuing to function/ _
exit £5r last Eifty years, the Applicants ought to have been suitably
| ' Contdese
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considered for being absorbed on Permanent basis in the promotional
Posts of ConstructionOrganisation of the Railways, especially when
their cases have not received any consideration for promotionin

Open-line (Permanent) Establishment.

25 W have heard the Counsel for the parties at length,
separately, one af ter the other and given our anxious consideration
to the rival contentions raised by giving due regard in extenso to ‘
the facts involved in the cases and to the provisions of law and
various judicial pronouncements placed in the Bar. For the sake of
conveniende, however, we proceed to dispose of all the Original
fpplications through this common order, since the issueé raised din

all the Original Annlications are same.

3 - While opnosing the stand/priyers of the Aoplicants,

Séhior Advqcate Mr .BJP2al and AXdvocate Shri Ashok thanty(being assisted
by other RailwsyCounsels anpearing in the resnective cases) for the
-R&spohdents, stated that since the Adplicants had their Ximx lien in'
Open-line (Permanent) establishment of tﬁe Railways, they could not
have been ( and should not be) regularised in Construction ing of
the Railway aﬁd that the said aspect of the matter was examined in
extenso by-this irib&nal'in»ayBench at Cuttack ((in 0.A.No.513/2500
decided on 12-10-2001 in the case of Chintamani Mohinty and others
vEs. Unionof India and others) and by the Principal Bench of the
Central Administrative Tribunal,New Delhi. in ‘2 batch of cases ( in |
0.A.No0.1289 of 20010f Kanhaiya Prasad and others Vrs. Union of India
and others and cther connected matters decided on- 01-10-2001 and
that iﬁ those cases, ghe prayers for regularisatign(.of similarly

pléced Onen=line) in Construction wWing were dismissed. While in thc
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Cuttack Bench cases (Supra)the prayer was for regularisation w.e.f,
1973, in the case at Principal Bench (supri), the Aoplicants were
Tepatriated to Ooen-line establishment from Construction Wing and, at
- that stage, their prayer for regularlsatlon was turned cown. In the
case in hand Adplicants are still in Canstructlon Organisation (now
holding one promotional post, after being reverted) and yet, their
prager:for regularisation/permanent absorption in PCR nosts in
Construction Organisation, in our considered view, can no£ be granted
for the self same reasons, for which the:Original Applications (supra)
were disﬁissed in Cuttack and Principal Benéhes of this Tribunal.
Their 0r4yer for a direction from this Tribunal to the Respondents/
Railways for their Permanent absorption in promotional oosts in

Cmnstructlon Organisiition can not also be granted as was done in the

- case of KAMAL KUMAR VRS . UNION OF INDIA aND OTHERS - reported in

1999 -.(2) CAT 185. 1In the above case, a Division Benchof the Tribunal,
at New Delhi, took note of long continuance of the Applicants of that
case in Construction Organisationon ad-hoc basis and directdd for
their regularisation in promotional posts in the Constﬁuction Organi-
éation; It is the well settled position of law by now thgi “‘once
ad-hoc; alwzys ad-hoc" and "continuance_on &ld-hoc bagis for o very
long time do not, per se, makes oﬁe regular." On the frce of this
Settled/sosition of law, no direction can be issued ta thg Rksaondenps
compelling them to regularise the Applicants in promotional nosts in
Construction.Organisation of Railw1y. However, the Rﬁsuondents, in
the peculiar circumstincds, in which the Apnlicants are Olaoed can
alw*vs give considerations to the grievances of the cateogories of
their employees (like the Asbslicants) and to explore the possibilities

of drawing a policy decision to suittbly ~bsorb such categories of
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employees who are continuing for long years in promotional posts in

Construction Organisatisn being brought from Open-line establishment.

By, In Original Application Nos.509 and 603 of 2001 it has been
disclosed that the Ap»nlicants, while continuing as Junior Clefks/Jr.'
Typists, on‘Ad_hoc BREX basis'from 1985, they were asked to face .a
centralised selection against a limited departmental promdﬁional
guota posts in the year 1989 and, UQon'beiﬁg qualified in the said
test{.they were empanelled in the year 1990, as per the Advocate for
those Aéplicants, 5 be treated as regular Jr. Clerks/Jr,Typists as
_ag&insﬁ~the 'PCR! posts of the Construction Organisaﬁion and it is
Aalleged that from 1990 onwards, they were treated as PCR staff. It
'is the case of the Applicants, that once they cleafed.in the test in
gquestion and all&wed'td continue ‘in the PCR posts, they no longer
remained Ad-hoc Jr.Typist/Clerk and, as a conseguence, they lost
their lien in Opeh-line Establishment and, thérefgre, for 11 purposes
théy should have been taken to be the 'PCR' staff of Construction
Organisation. From the facts and circumstﬁhces, as given out in. the
cases in hané, everythinglﬁézﬁx points at one conclusion that from
1990, the Aoplicants became members of the staff of Construction
Organisation and automaticall? lost their lien inAOpen—line:
e‘SDGCi.ally when they were not even considered for being called to
face departmental tests/notconsidered for/prsmotioﬁ'in Open-liné
érgﬁnisation. But thevhdvdcates for the Respondents stats that in
absance of the regular apoointment orders( appainting:the Apnlicants
in Jr .Clerks}(Jr .Typists posts in the year 1990) being PfodUCCG' the
claims of an>licants that they were abscrbod as PCR stafﬁ ought not

to hWe accented. To this, the Advocate for the Apnlicants in OWA%.
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OeA.Nos.509 and 603 of 2201 drew out attention to a2nnexure~3 to the
0 #As; by'which two of the Yolicznts were given regular appointments
~nd postings without any mentior that such anpointment/posting to be
'Ad-hoc'. It has been explainéd to us that other anolicints 5f those
two cases, were continuing on Ad-hoc Bx&¥ basis under Annexﬁre-;,
¢ated 05-02-1985 in Construction Organisation and their regdlarisztion
as Jr.Clerk/Jr,Iypist were ordered’to be note:in their Service Bonks,
as is seen from Annexure-3 dated 7.6.1990. In the last line of the
s2id annexure-3(2nd page) it was cleanly ordered as "OS(E)/CIC +to seec
that necessary entry is made in 2/file of the Stz2ff concerned",
Therefore, noninroduction of any individuzl appointment order of th e
ioplicent, cuin not bhe tiken to their prejudice. In the said premises,
¥here are nn reason not to accept the aprliconts of these two cases
(and" similarly placed other Aasplicants) not to have lvst'thgir 1ien
in open line, Once we tike the Applicints in OA Nose 509 and 603 of
2001 ( and similarly placed other AppliCintS') to be in PCR posts of
construction Orgzanisation, ther2 were no rehsgh to tréat their
promotion to be "Ad-hoc*. (As it appesrs, by treating the =ppliconts
to be contining with their lien in o’en 1ine, the Respondents branded
- the promotions granted to those Apnlicants to be' "Ad-Hoc"). Thus, we
are inclined to hold those apnlicants had regularly been 3bSorbgd/
appointed. in Gr.'C' ® posts in Construction Organisation an<, if
the Respondents have not taken them to be in the regular/PCR posts
of Construction Organisation as yet, then they should treat thzm as
such.  Therefore, before reverting the ayplicanté from promotiona}‘
posts, the Respondents ought to haQe given the notices to the
Applicsnts to have their gy in the matter. Such onportunity having,

not been given tn them hefore reverting the Asplicants from service,
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ther: were violation of erinciples of naturil justice/Articic 14 of
the Constitution of india; as we have already held that the 5r0m0ti5ns
granted t5 the Asnlicants in ﬁheée two cases ( and other similarly
placed arslicants) were in real sense not on Aﬁ-hoc basis. In the
peculiar facts and circumstinces of the cise, the objections raised
by the Advocates for the Ressondents that "ho nbtice wis recuired at
the time of reversion of the ashlicants" is over-ruled; as the
applicants were in real sense not on adhoc promotions. As a conse -
enca, -the reversion orders passed against the Annlicants in OA Nos.
509/2001 and 603/2091 ( and agzinst the other similarly placed
applicants) are hereby set aside and they arz to be trested as regular
'PCR' staffg vaConstruction Orgznisation for all purpdses and
consequentiil r=lief need be given to them Within a period of'three

months hence.

i IS - In O.A-No.597/2731 -~ B.VaSAnyasi Vrs. Union of India and
others it is the case »f the Molicont that while implementing the
policy/revised policy and reverti J the wo-called Ad~hoc promotees,

he has been reverted wrongly to = lower »ost than what has been
desired in the édlicy/revised policy. W are sure, the ~uthorities
would reconsider the case ~f the s2id Wwolicant within n period of
three months from the date the said »olicent submits a representation
to that effect,.: This Applicont need submit a roprésentation for rz=e

redressal of his grievances within ten days hence.

6 The Advocatds for the moplicints in all the cases state
thét while reverting the Applicants several others (who received
promotions like them) have not heen reverted and that has heen donc
(simply because the Asplicants were taken to be sersonnel of

Onen-line establishment for some time) discriminatorily. This aspect
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of the matter ought to he examined by the Respondents before taking

‘“any further step as agzinst the asplicants, for which we hereby

P
direct, ;
7 i ~ .In the result, therefore, the prayer for a direction to the
Respondents to regularise the Fﬁplicants in Construction Organisation
(or din the Promotional posts thereof) is dismissed. However , sub ject
to other observations and difections,lzll’tho Original Applications
arc disnosed of, No costs.

A copy of the order be kept in other connected Oas. *
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