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QRIINAL APPLICATION NO.369 OF 2Q03 
Cutcj< this the J 	day of bCeLQJ  200 

Suresh Ch.Sahoo 

- VRSL: 

Union of India & Ors. 	Respondent(s) 

FOR INSTRiJTIQNS 

whether it be referred to reporters or not ? A 

qhether it be circulated to all the Elenches of 
the Oentral Administrative Tribunal or not ? 
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CENTRAL ADMINISTR4TLrE TRIBUNAL 
CUTTAC( BENCH:CUTTACI< 

ORIGINAL APPLICATION NO.369 OFQQ 
Cuttack this the 1&e4-. day of 	 2004 

CORAM: 

THE HON' BL SHRI B.N. SCM, VICE_CHAIRMAN 
AND 

THE HON' BLE SFiRI M.R.MOFLANTY, MEMBER(JUDICIAL) 
*04 

Suresh Chandra Sahoo, aged &oout 36 years, 
Son of Sri hetrabasi Sahoo, working as 
Sr.D.D.A./Cuttack under Sr.DME/(UR 
res iding At/?O_Jemac3ejpur & Haripur, 
Vi..Su]çjna, Dist...Jajpur, PIN 755 018 

Applicant 
By the Advocates 	 Mr.Achintya Das 

- VERSt. - 

Union of India service through General Manager, 
E .Co .Railway, Rail Vihar, Chandrase kharpur, 
Bhubaneswar, PIN - 751 023 

rniber Staff, Railway Board, Rail Bhavan, 
New Delhi...110 001 

Chief Personnel Officer, E.Co.Railway, 
Chandrse kharpur, Rail Iihar, Bhubaneswar, 
Dst..Churda, PIN - 751 023 

1. 	Divisional Railway Manager, E.Co.Railway, 
}thurda Road, PO-Jatni, Dis t- ihurda, PIN-7 52050 

5. 	Commissioner of Railway Safety(S.E.one), 
14 Strand Road, Folkata, PIN..700001. 

6 • 	Sri Balaram Paricha, Driver, Loci Foreman' S 
Office, 	.Railway, Taicher, Dist-Angu]. 

7 • 	Sri D.4.3houmik, Chief Crew Controller, 
Loco Foreman's Office, E.Co.Railway, 1urda 
Road, PO-Jatni, Dist'*iurda, PIN_752050 

Respondents 
By the Advocates 	 Mr.0.N.Ghosh,.S.C. 

ORDER 

MR.B.N.SOM VICL.CHAIRMAN: Applicant, Shri Suresh Chandra 

Sahoo has filed this Original Application challenging the 

order No.78 dated 13.1.2003(Anriexure...iV5) passed by the 

power Controller, :urda Road notifying that only Viva Voce 

test will be held for selection to the post of Goods 
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Driver and Memorandum No.12/2003 & 13/2003 dated 

13.2.2002 issued by the Sr.DP0/hurda Road (Annexure_4y7) 

notifying a panel of Goods Driver and posting of Goods 

Driver. 

2. 	The grievance of the applicant is that he alohg 

with 17 others were nominated to uncle rgo Drive rs' training 

at Supervisors' Training Centre, tharagpur wherein the 

applicant was declared pass. . Thereafter by a circular 

dated 9.12.2002, the Sr,DPO, Pburda Road informed him 

that the applicant along with 69 other Sr.DDAs were 

required to appear in written test that was to he held 

on 23.1.2003 for selection to the posto of Goods Driver, 

lying vacant. It was mentioned in that circular 

that the prese1ectjon coaching for SC/ST candidates 

would be imparted by the ADME(P)/KUR along with two Loco 

Inspectors for a period of 21 days with effect from 

12.12.2002. While the applicant along with others were 

to appear in the written test on 23.1.2003, the Power 

Controller vjde its order N6.78 that was issued over 

telephone on 13.1.2003 intimated all concerned that 

instead of a written test, only a viva voce test would 

be conducted from 3.2.2003 to 7.2.2003. The applicant 

submitted a representation dated 16.1.2003 protesting aaJrist 

the proposed revision/amendment in the selection procedure. 

I-bwever, pending disposal of his representation, the 

applicant did appear in the viva s,oce test on 6.2.2003 

under protest. The applicant submitted another representation 

on 21.2.2003 reiterating his grievance that written test 
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could not have been cancelled as the sane had been 

notified barlier by the Sr.DPO/ -iurda Road, but to no 

effect. As his repeated representations did not yield 

any result, he has approached this Tribunal, in this 

Original Application under Section 19 of the A.T.Act, 

1985, seeking the following reliefs: 

... to direct the Respondents to cancel 
the panel of Goods Driver circulad 
v ide Sr.DPO/1<tJR 6 s trnorandum No .13/ 2003 
dated 13.2.2003(Annexure_Af7) 

... to direct the Respondents to get the 
rules examined and make proper arrndment 
so that the positive act of selection 
for safety_category posts should be done 
by taking a written test and viva voce, and 

to direct the Respondents to conduct a 
fresh selection as per the Railway 3oards 
directives. 

3 • 	The Respondents_Railways have Op?OSed the 

application on all counts. They have pointed out that 

for proirotion/selection to the post of Goods Driver, 

the Railway 3oard has fraimd rules which have been 

incorporated in Establishnnt Serial bearing N6.59/96 

(nnexure/1). As per the said rules, minirrn.im two years 

service in the category of Loco Shunter is required for 

pronotion/selection to the post of Goods Driver in the 

scale of R.5300.8000/_. In case of nonavailahiiity of 

Loco Shunter for promotion to the grade of Goods Driver, 

the following categories of Ichanical/Running Staff 

are eligible for selection subject to the personal 

approval of the General Manager of the concerned Railway. 

Six years combined service as 
'M.II/FM_I/D.D.A. 

Two years service as D.D.A. 
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60,000 lans. Foort plate exrienco 
as D.fl.A.: and 

Passing in the Driver's ponotjonaj... 
cum.ConverSjonal course ST/S a 

Railway, 	aragpur 

4. 	The applicant was called for the selection 

test in terms of the above rules along with 69 other 

eligible candidates vide Annexure....y3. while admitting 

that the initial decision of the competent authority 

to conduct the selection through written test and viva 

voce, the Respondents have stated that inasmuch as 

calling 17 Loco Shunters/Sr.Djege]. Driver Asets. in one 

day for attending written test would cause dislocation 

of train sen ices, which will cause heavy loss to the 

Departrrnt, it was later on decided to conduct the 

selection only through viva voce. On the other hand, 

they have submitted that calling the candidates for 

viva voce test separatelycver a number of days, would 

not af1ect the train servIce. Thus, the lat.selection 

procedure was found the most viable. The Respondents 

have further submitted that the applicant had also 

applied for selection teit and was accordingly called, 

but could not qu1ify in the said selection for 

empanelmnt as Goods Dri'er, whereupon being aggrieved 

he has filed this 0.. They have also submitted that 

in all 18 candidates 	failed in the selection and 

among them 12 candidates were senior to the applicant, 

but they have not challenged the selection, as has beenctcR 

by the applicant. Fbwever, another selection test for 

recruitm3nt , the cost of Goods Dri'er was held from 
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15.7 • 2003 to 18 .7 .2003, in which the applicant was 

one of the candidates and he 	qualified in the 

test, as a result of which he has been empanelled for 

the post of Goods Driver in the scale of R5.5000.8000/,... 

The naim of the applicant appears at Si. No.14 of the 

select list published by the Respondents vide Memorandum 

No.58/03 dated 23.7 .2003. The Respondents have further 

submitted that the applicant has already been granted 

actual proirotion as Goods Driver by the D .P .0. Ithurda 

Road vide his Mnrandurn No.59/03 dated 24.7 .2003. It 

is with these submissions, the Respondents have craved 

indulgence of the Tribunal that the Q.& lacks in rTerit 

and have prayed for dismissal of the saie. 

5 • 	 have heard the learned counsel for the 

parties and perused the records placed he fore us. 

6 • 	The Respondents, in support of their stand 7  

have relied on the decisions of the Supretna Court in the 

case of Sardara Singh vs. State of Punjab & Ors. (reported 

in Supreme Court Service Rulings (1950-1996) fol.22, 

Page 137) (1991 LAB.I .C. 240  4(SC)  ) and in the case of 

Anzar Ahrnad v • State of Bihar & Ors. (reported in Supren 

Court Service Rulings, Vo.11, Page..291). 

7. 	As regards the ratio decid by the Fn'ble 

Supreme Court in the case of Sardara Singh(supra) we are 

of the view that this decision will be of no help to the 

cause of the Respondents as it was held therein that 

adoption of viva voce as a rrethod to select the candidate 

could not be 	illegal. 

So far as the decision 	 in the case 

11 
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of Anzar Ahmad (supra) is concerned, that decision 

stands in a different context, that is, allocation of 

marks in the viva voce test, which is not the point at 

issue here, 	involved; and therefore, the same is not 

applicable to the instant case. 

'j itwever, on the basis of the decisions cited in 

the above case laws, the law is well settled that adoption 

of viva voce test as a node of selection cannot be called 

in questlon.In fact7their Lordships in the case of ?x1zar Ahmad 

have observed that selection made only on the basis of interv.w 

cannot be held to be suffering from the vke of arbitrariness. 

(p, The Respondents have brought to our notice the 

order dated 12.9.2004 passed by this TrIbunal in O.A. 

No.708/200, wherein ' promotion to the post of Senior 

Goods Guard was challenged dn the ground that the 

Respondents..Departnent, instead of conductjnc the written 

test and viva voce carried out the selection based on 

.jtie only viva voce/interview; and it was held by us 

that Rule - 2 (1) (5) as quoted in Railway T3oard's 

letter N.(N) 1/85_Pen. 169 dated 3.9.1976 did not lay 

down that written test was a must.tather, the discretion 

was vested with the Department to either conduct a written 

test or not, but holding viva voce was a must. The applicant, 

by referring to the Recruitment Rules for the post of 

Goods Driver had argued that in terms of Railway 3Dard's 

letter No, E ( NC) 17 6/Pen/168 dated 3.9.1976 and letter 

o.i(3)_1_99/PM.1/15 dated 26.7 .1999, the Respondents have 

deviated from the contents therein both in letter and spirit. 
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In 	this 	bacround, it would be profitable to 

quote hereunder the method of selection. 

... It is desirable to hold written test 
as part of -a selection in respect of all 
initial selection grade posts in the 
different channels of prorrotion, but in 
every case a viva voce test shall be held. 
If a wirten test is proposed to be held, 
advance intimation shall be given to all 
eligible candidates". 

By referring to the decision of their Lordships 

in the case of Praveen Siagh v. State Punjab (reported in 

AIR 2001  SC  152), the learned counsel for the aplicant 

pleaded that selection could not be made only on the basis 

of viva voce, as appointment made based on the viva voce 

test is not proper. It has been held in that case that 

interview should not be the only criterion for assessing 

the merit. 

Having gone through the above referred case by 

the applicant and also the rule position as quoted above, 

we are unable to uphold the stand tain by the applicant. 

Even in that case (Praveen Singh) the Hon'ble Apex Court 

had held that the administrative or quasi judicial 

authority ves1d with the power of selection and appointrmnt 

ought to be left unfettered in adoption of procedural 

aspect provided it is not at the cost cf fair-play, good 

nscience and equity. As has been brought to our notice 

that the Respondents have not laid down anywhere in the 

Recruitnent Rules that selection to the post of Goods 

Driver can only be made by holding a written test as well 

as Viva. voce test.Yide their lettedated 3.9.1976 and 

26.7 .1999, the Railway Ebard have reiterated that it was 



desirable to hold written test as a part of selection only 

at the initial selection grade level/'but in every case viva 

voce test was held to be cornpulsory'. This is also the ratio 

of Rule215 of I.R.E.M. In other words, holding of written 

test is a matter of discretion. Had it not been so, the 

Res3onclents would not have in the last sentence of above 

quoted Rules (Rule....215) made the matter rrre onspicuous 

by saying that Ujf a written test is proposed to be held, 

advance intimation shall be given to all eligible cendidates'. 

It,thus, ranS that written test may or may not be held and 

to take a decision in that behalf, discretion soly vests 

with the competent authority. But under no circurrtanccs, 

the Respondents could dispense with the viva voce test for 

selection and appointmnt to the post in question. Fbwever, 

the whole controversy appears to be of little avail as the 

apolicant had participated in the selection test, held in 

the month of February, 2003, in which he could not qualify 

and subsequently in the selection test held during the 

rronth of July,  2003 he did appear and Cane out successful 

and accordingly, he has been appointed to the post of 

Goods Driver. 

/) The law is well settled in the case of Om Prakash 

&ikla vs. Akhilesh Kr.Sukla (reported in AIR 1986 SC  1043) 

that bne having appeared in the examination. 

cannot question the validity of the examination after 

realising that he would not succeed in the examination. 

Having regard to what has been discussed above, 

we are of the view that the applicant has not been able to 

make out a case for any of the reliefs prayed for by him. 
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In the circumstnceg4, the O.A. is dismissed, leaving 

the parties to bear their own costs. 

\iA 
MEMBER JUDICIAL) 	 V C.CHAIRMAN 


