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 A •!II3rA.rIV LU3UNAL 

UT2AC( 

3i0IAI AYC:i 	i3. 353 T 2003 

cur?Acz, THIS 	 L? 	, 2005 

H' r1T ..}1RI 	 VICCHALc4P 

3 	HRI M.R.MOHAN'L', MEM3R(J) 

Jmt. Duri b uudhi aged abt 50 jear3 wife of - G 	 ae !JLa1ithar 
ubudhi, ix Thalai of signal & Telec 	Deprcrent, Khd i.oad, 
at pre3ent residing at/P.D. rugul,(Via Jatni), Di3t. Kurda. 

1•••* Applicant 

y the AdTat 	 - 	 Mr. Achintya 

VERJ 3 

1 • 	 Union of India 3ervice thrugh Gnral Manager, .Co. 

ailways, Rail if jhar, Chanclraaekharpur, Bhuhaneswar, Dist. 

th.irda, PIN-751023. 

Member 	 :'i' 	•'; 	 :'- 

110101 

Financial dvijL' 	}'if Aco.nt. )fEicr, 

tailwaj, Rail Vihar, Chandra3ekharor, 3hoaneswar, 
f7l 	 51323. 

2iiL../'' 	11aj anaer, ..Co. 	il'1 

P.3. Yatru., D$t. KhuLda, PI11-752050. 

A.ureh, A1*3tant .3t.ation Ma.3ter, Ithura oad, 

£tation ana;er,thurda Road, P.O. Jatni,Di3t. Khurda, PIN-

752050. 
....... Respondent3 

Ty 'i;1i~ ATh-ycate - 	 'liss 5.L.Patnaik. 
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This 	1-s ben fi1 	-tnt. Gouri SubucThi, wido: 

of 1att 1ri1.idh 	3uidhi, x-Khaiasi of Signal and Tel 

DepaLt'ent,Khurda Road,ventilating her grievance that the 

Respondents in contravention of the rules have withheld L1  

re lease of the DCRG which was due for payment on the death of 

her husband on 9.3.96. She has,tberefore, pra 

of direction to the iesponent3 to pay the 

interest at the rate of 12% for delayed pyrnent and that t 

RpOnde 	may '- 	riL 	LO deduct only normal license f. 

and 	'Uicl cr: upo 17.3.03 when the applicant vacated 

the allotted quarters and handed over Lba same to the concerned 

Railway authority. 

2. The case in short is that the husband of the 

cant epirec1 w1-uie in service on .3.96. The appliCa 

staying Lt her chi1dren in 9uarters o. 170/D whic 

aiJotted to her deceased husband. She had applied or reL.iL 

of this quarters and had also a2plied for cnpessionate appoi 

ntment of her son, Shri P.K.3urit, on 24.3.96. She was granL.' 

penission to retain the quarters. Her son was offered 

ment to the 303t of Assistant Station Master on 13.5.97 

account of his low medical category, he could not be appointed 

to the said post and was offered ;in alternative appointment to 

the post of Jutdoor Clerk on 26.3.99. Her son joined the post 

on 20.4.98. After his appointient, her son applied to the 



concerned authority on 21.5.03 fjr realloting the sane quarters 

on out of turn 	oi to him, invoking the rule of "Fathcr anal 

Jon" fo1.s 	by th department in this regard. In terms of 

the instructions issued by Ganeral Manager, Jth eastern 

Railways by his letter dated 7.9.98, such out of turn allotment 

is normally permissible where the compassionate appointment io 

iU'.n i 	)- from t1odae 	•" 	of the 

3F c'i1 " 	or 	2he grievance of 0!--  aj,;,IiC7111L io 

while his case was turned down by the Chief Proona1 	ficr 

apparently on the ground that the time.)ap beten the death 

of his father and the off'r of appointment to bin as me than 

m :LhJL CtO of ono hri Ad! shn 

Li-' 	 ilway 

servant took place after 2 years and 2 months, the reqiest s 

ciranted. Thus he has been treated unequally and discriminated. 

The applicant having no house/own home has been put to huT 

hardship because of the re cion f t 	oon' 	o 

allotment request. He. fLuheL LL!no .o J. t. 	 of 

the delay in getting service for her son and because she h 

no house/own home, she could not vacate the Railway quarter 

for which the entire amount of DCG has been withheld bj the 

pon.1onts, which is against alicanonsof law. 

3. rhe Respondents have opposed he ap 	It3 On 

the ground that release of the amount of T_V_'A3 is dliec iiy 

linked to the acation of querters unler Rule 15 of Qil.y 

Servarits(pension) Rul ,13(Rul,in short). They have stated 

thet the applicanc 'oted ihe Railway comodation only on 

4- 
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could not be released. They have furb 	bmiLte' that t.h 

it W 	 fc retentj.ori of 

f 	i liiitd erioc1. As per the extant provisions o 

lair,ir J- 	cas of '-1 1Lh fy,  

c a n cetain Jhc  n yti3n 	 : I 	. 

the date of death of the Aailway servant. This period of 

retention has '-n tended upto 24 months with effect from 

22.1.99. They have, theref3re1  argued that as the death of 

the Railway servant had occurred on 9.3.96, the appl1c3 

should have 	vacated th 	c3rs with efect fron 

and had it been so done the DCRG amount could have been 

released to her af 	decluctin'j noLmal rent and e 

rent payable by her.  

4. W have heard the L,d. Counsel for both the parties 

and have perused the records placed before us, 

S. The Id. Counsel for the applicant has made strenuous 

effort to briny out the injusice 	out to the widow both 
in the matter of 

in regard to yL oc DCXC 	11tin to hsr 3fl 	ilwaj 

accmodation on out of turn bas-s The rd. Counsel for the 

applicant has been steadfast on the point that the Respondent 

Department has no riyht to withhold payment of DCRG as soon 

as that amount become payable on Lho occurrence of the death 

of the husband f the applicant. 	.Lher, sbmitted that 

although he does not dispute the lenalit;, of aule 15 of Rules 

ri 
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for oensionery benefits, but in this case it was a case of 

withhol.ing of DCRC which is itie the scope of Rule 15. 
various 

He 	dre:O attention to the ue-nent a of the Apex Coirc 

on the is..iue whether U'e payment of gracLity Can be 1irjk' 

with vacation of quarters or linked with unauthorise" 

ion of the allotted accimodation. It is profitable 

recollect here that the allegation aiint Lht apli:. 

the Respondents is,firstly, that she lld r.o 	it.e th 

quarters immediately on expiry of 12 months of the 	0- 

of her husband and thereby re'ained in unauthorised possession 

of the il 	accnmodation inviting action to be taken 

andar aule s 15 and 16 of the aule s • 3oth these issues, he 

submitted, have been ansred by thC Apex Cirt already. In 

the case of U..IvshivCharan (19)1 uppl.(2) 3CC 386), 

it was held by the Apex Court that "the payment of graLL 

can not be linked with the unauthorized possession of Lhe 

a1loe1 	 b'j i 	 1he rpl ojee has a right 

jet the DCRG while 	 cn recover damaces for 

unauthorized occupation of tha allotted quar ters after 

retirement. Hoer, in a case where grattity is beirg aid 

only normal license fee can be deducted fran the same along 

with elecric an w 	chaio wit} the riht to the adrri- 

to orced under 2(U At,i97i for eviction 

as well as for reco'ery and realization of ren/damages as 

per extant rules." Again, in the case of U.3.I and others vs 

a'n 	Pas f (2003(1) ATJ 24's) the n''oe jncile ho 
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been reiterated while discussing the consequence of nonvacatian 

of Railway quarters after retirement. It has been held in 

thet case also that '1non-Vacatiorx of Railway quarters can not 

be a ground to hold back DCRG and the leave enCa5hmEant benefit:' 

It was further held that'the amount of normal rent, electricity 

and water charges which are admitted and ohvi ous du03 Can be 

deducted by the authorities, if still due." 

6. The Id. Counsel for the Respondents repeatedly 

drew our notice to the proiision of Rule 15 stating that under 

Sub-rule 2 of that Rule liberty has been given to the 

Railway/Governnent to adjust against the retirement gratuity 

or death-.cu-.retirement gratuity or terminal gratuity &ies 

as ascertained and assessed. Then referring to Sub-rule B under 

Rule 16 she subtnitted,on behalf of the Respondentsthat it 

has been clearly provided that where a Railway accomodation 

is not vacated by a Railway servant after superannuation or 

after cessation of service such as death, the full amount of 

death gratuity shall be withheld. She also submitteu tt 

reliance of the applicant on the judgernents referred to y 

him during oral suinission is of little as3i.3tance as the 

validity of Rule 16(3) 	s not heen cOtet.i ear it hes aece 

found to be bad in law. 

7 • We have careful Li c isiaered che r ivul Can t,enti i)ns 

and the caselaws placed before us. We find lot of force in the 

argument of the Id. Counsel fur' the Respondents, and, there f ore, 

We propose to address the issue raised by her regarding validity 

of Rule 16(3) in the face of caselaws referred to by the Id. 

Counsel for the applicant. It has been clearly laid down by 
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the Apex Court that the payment of c;ratiity can not be linked 

with the non-vacation of allotted premises by a retired 

Railway servant/family of a deceased Railway servant because 

the employee has right to cet the gratuity • However, the right 

of the- dmiriiitration/employer has also been recognized by 

the Apex Court when it says both in the case of Shiv Charan 

as well as in the case of Madan M ohan Pra sad thi t the 

administration has right to recover dues ,due to unauthorised 

occupation and that it has the right to oroceed under PP(UO) 

Act.,1971 for eviction as well as for recovery and realization 

of rent/damages. It is also to be noted here that the Apex 

Court has allowed only recovery/adjustment of normal license 

fee along with electric and water charges on the ground that 

recovery of nornal rent falls under the term 'admitted' or 

* obvious' dues within the meaning of Rule 15 whereas penal 

rent/damages does not fall under the same Rule. In thipview 

of the law as laid down regarding recovery and adjustment 

of Government/Railways dues frQn pensionery benefits, there is 

conflict between the provision made in Rule 15 and there in 

Rule 16(8) of the Rule. The provision made under Sub-rule 8 

under Rule 16 is violative of the law declared in this regard 

by the Apex Court in both the cases referred to earlier. 

Gratuity having been declared as a right of an employee, the 

provision made under Rule 16(3) that the full amount of retiral 

gratuity/death gratuity 'shall be withheld' is violative of 

the law. Under Rule 15, the Government having been given the 

liberty to adjust its admitted and assessed dues such as 

f 
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n:jrnal rent, the provision made under Rule 16(3) is exces: 

legislation added to the Rules in May,2000 is clearly in-S 

congruous,and, therefore,must be struck down. We order 

accordinqly. 

8. It is important on the part of the Respondents to 

realise that the Apex Court has given full credence to the 

need of administration to keep checkinq on the incidence of 

unauthorized retention of quarters after superannuation 

cessation from service but right to sue and right 

damage rent/penal rent or to create a deterrence 

unauthorized retention of quarters lies in invoking i 

provisions of PP(EUO) Act of 1971 and not by any other means. 

Resorting to any other means will be highhandedness which ha: 

to be deprecated. In view of this provision of law, we have 

no hesitation to hold that withholding of payment of DCRG 

of the applicant on death of her husband, on any reason w 

patently illeqai,and, therefore, she is entitled to ful 

relief. Accordingly, we direct the Respondents to rele 

the DCRG amount paya5le to her on the death of her hu 

on 9.3.96 with interest at the rate of 9% from 9.6.96 

the last day of the previous nonth following which the 

is actually made. Liberty, however, is cranted to the 

Respondents to deduct from the said DCRG amount payable to che 

widow of the deceased Railway servant, the amount of normal 

rent including payment of electricity and water charges, if 

any, due from her. The Respondents are also granted liberty 

to take appropriate action to realise danage rent from 

occupation of the Railwey quarters No, 170/D  at Loco colony 
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for its retention beyond the period of 12 months from the 

date of death of her husband under PP(EU Act,1 971 for recover' 

and realization of rent/damages as per the rules laid down in 

this reqard. Obviously, as the son of the deceased Government 

servant/applicant' 3 husband has been given aopointnent under 

the Respondent I)epartaient, proceedings under the PP(iu 

1971 will lie against him only. Initiation of any preedins 

under the Act, however, shall be subject to our order as under. 

9. The other point to be decided is whether the 

denial of the benefit of "Father and SonO Rule to the applican 

family is inequitious. We find that the applicant's application 

for out of turn allotment of quarters to her son was turned 

down by the Chief Personal Officer (CpD, in short) without 

a speakincj order. Tat jar rø- raU lalar)2!r 3t1r1. Apparently, 

the alleqation of discrimination is writ large on it. Our 

notice have been invited to the Railway Board letter dated 

7.9.93 regarding the regularisatlon of quarters in favour of 

wards appointed beyond one Iears limit on compassionate grour4 

stablis1nent Sl.No. 80/91 dated 24.4.91 (Annexure15). 

According .to this Circular, there is no prohibition to iiiise 

quarters in favour of wards appointed beyond one year' s 11nit, 

only that such cases are to be referred to the respective 

staff officers of Head Quarters for obtaining General Man1ger's 

personal approval which has been delegated to DQ4/CP0. In 

this case the matter was referred to the CPO, who, however, 

turned down the request without assigning any reason. such 

an action appears to be I case of total non-application of 
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mind and the Respondents having failed to provide any reason 

either to the apolicant when his aolication was rejected or 

in the counter, we hold that denial of benefit of regularisation 

of the quarters in favour of the son of the deceased husband 

of the applicant was a hostile discrimination which accordingly 

has to 'be set aside • , accordingly, quash the CPO,SE Railway, 

Garden Reach letter No. P/&T/240/Pt.1,dated 7.1 .03 being 

arbitrary and devoid of reason and direct the Respondents to 

reconsider the matter and to allot the quarters to the son of 

the applicant on out of turn basis under "Father and son' Ru Le. 

10. Accordingly, the 	succeeds. NO costs. 
l'\f 

( M.f MFIATT ) 
MMBR (JUD IC IA'I) 
	

V C1-CHAIRMAN 

R 


