CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH;CUTTACK

ORIGINAL APPLICATION NO.192 OF
Cuttack this the)éw.day of Sept. /2003

Pradip Kumar Dash o5 Applicant(s)
~VERSUS.
Union of India & Others ... Respondent(s)

FOR INSTRUCTIONS

1. whether it be referred to reportersor not ? Y3

2e Whether it be circulated te all the Benches of
the Central Administrative Tribunal or not ?




CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH:;CUTTACK

ORIGINAL APPLICATION NO.192 OF 2003
Cuttack this the 4y day of Sept./ 2003

CORAM:

THE HON'BLE SHRI B,N, SOM, VICE_CHAIRMAN
&
THE HON'BLE SHRI M.R,,MOHANTY, MEMBER(JUDICIAL)

Pradip Xumar Dash, 40 years,

Seon of Late Umanath Dash, Plet No.2,

Station Square, Uhit.III, Bhubaneswar -

at present serving as Accounts Assistant

in the Office of the Dy.FeA. & C.A.0.Carriage
Workshop, Mancheswar, Bhubaneswar

ese Appl icant
By the Advocates M/s .AsKeMishra,J.
Sengupta,D.X.Panda,
P.RsJ Dash,3.Sinha
~VERSUS.

1. Uhion of India representad through its General
- Manager, Bast Ceoast Rly, Bhubaneswar

2 General Manager, SE Rly, Garden Reach, Calcutta
3a F-Ao & C A0 o, East Coast R].Y, Bhubaneswar

4, DY F,Ae & CoAL0 o, Wwrk Shﬂ)p, Khara.gpur,
South Eastern Railway, WeB.

5. Sr.Accounts Qfficer, Carriage Repair Workshop,
Mancheswar - now designated as Sr.A.F sA.Workshop
Bast Coast Rly, Mancheswar, Bhubaneswar

ess ReSpondentS
By the Advocates Mr.B., Pal
Mr.R.,C,Rath
ORDER

MR, B, N.30M, VICE.CHAIRMAN: This Original Applicatien.,

under Sectien 19 of the Administrative Tribunals aet,

1985, has been filed by Shri Pradeep Kr.Das (applicant)
challenging the erder ef transfer dated 27.63.2003 ‘
(Annexure-2) issued by the 0ffice of Deputy F .A. ?CJ.OQ ‘

(Wl/8) Mancheswar, transferring him frem Mancheswar

Werkshep te Kharagpur Werkshep. He has assailed the
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sald transfer erder en the greund that it was issued in
an arbitrary mahner. _
y 18 The case of the applicant is that he has been
werking in the Acceunts Sectien of S.E«Railway with effect
frem 22.5.1987 at Mancheswar. The applicant has further
submitted that while werking as Acceunts Assistant, he
has been awarded certificate ef merit fer his meriterieus
service by the Chief Werkshep Manager, Mancheswar en
11.4.2000, This pesting erder has ceme witheut any netice
because of
ner did he ever ask fer a change. In fact/trifurcatien
of erstwhile S.k«Rgilway, he had applied for his retentien
in the East Ceast Rallways, which was te be given effect
frem 01.04,2003 and just a few days befere this administrative
switchever, he has faced this transfer. Once he jeins the
new Unit, i.e., Kharagrpur Werkshep which is under S.E.Railway,
he will lese his eptien te be inducted in the newly created
East Ceast Rallway, Bhubaneswar. Thus while effecting his
transfer, the Respendents-Railways had acted against the
instructiens centained in Railway' Beards letter dated
19.7.2002 and the letter of the C+.P.0., Garden Reach,
Calcutta dated ngz wherein eptiens were invited
frem the empleyees serving in S.E.Rgilway te cemeever te
newly created Egst Ceast Railway, Bhubaneswar er Seuth
East Central Railway, Bilashpur. He has, therefere, felt
agyrieved that he is being pested sut in a punitive manner
and if he 18 pested te the new Unit, he would alse lese
his senierity in the Acceunts cadre. dver and abeve this,
the applicant has susmitted that this sudden transfer weuld

cause umpteen problems fer his family including disruptien
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in the educatienal pregramme of his children, Fer the
abeve reasens, he has appreached this Tribunal with a
prayer te quash the impugned erder of transfer dated
22,3,2003 (Annexure-3) and the relieving erder dated
27,.3.2003 (Annexure-2), Me has further prayed that the
Tribunal sheuld direct that the applicant isz;gtitlei

to be disturbed at present frem the place of posting.
Pending £inal dispesal of this Original Applicatien, he
had alse prayed fer staying the eperatien ef Annexures-i
and 2,

3. We had heard the prayer fer interim relief
sought by the applicant at the stage of admissien of this
Original Applicatien and we erdered that during pend ency
of this ©.A. ne ceercive actien sheuld be tgken ggainst
the applicant in the matter of glletment of zene,

4, The Respondents-Railways have eppesed the relief
prayed fer by the applicant, They have stated that the
applicant's transfer te Kharagpur Werkshep was dene en
administrgtive grsund, They have further susmitted that
this transfer erder having been passed befeore the creatisn
of new zone, i.e., East Ceast Railway., the objectien
raised by the gpplicant in this regard was net valid.
Respondents have further stated that the applicant being
a Central Gevernment empleyee, the autherities reserve
ample pewer teo transfer him at any plsce under the Zenal
Railways, viz,, SeB.Rgilway in the face of the matter

as stoed before 01,04.2003, They have reiterated that

en 22,02,2003, Res, Ne.4 was the autherity te transfer

the applicant te any Werkshep under its administrative
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centrsl and that ne grievance can be made adeut it, They
have alse submitted that since the applicant was transferred
on gdministrative ground, it is ef ne censequence that the
SeB.Rgilway was trifureated with effect frem 1.4,2003 as
the erder, transferring the applicant was issued befere the
trifurcatien, Respendents-Railways have alse denied that
the applicant had ever exercised his eptisn in terms ef

the Railway Beard's letter, referred te by him in his
applicatisn, They have alse stated that Respendent Ne. 4,
being his cadre centrelling autherity, the transfer was
valid and legal in all respects,

4, The applicant, by filing a rejoinder has refuted
the averments as made by the Respondents-Railways in their
ceunter, Referring te Railway Estadlishment Rules and
Labeur Laws - 2002 (Page-189) the applicant has tried te
estadlish that he ceuld net have been transferred en
administrative ground as such a methed ef transfer has

net been formulated by the Railway Beard in the relsvant
rules, and further that the Respendents having net mentiened
the specific administrative greund en which he has been
transferred, their actien is liable te be called in questien
and set aside., He further peinted eut that if semeeone

had te be shifted out of Mancheswar Werkshep due te
curtailment ef Estaplishment, the juniesr-mest efficial
sheuld have been subjected teo transfer first and that

he being ene of the senier efficials in the Acceunts
Department in that Werkshep, he ceuld net have been
transferred, With regard te allegatien of the Respendents

that he had never susmitted any eptien fer transfer te
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East Ceast Railway headquarters, the applicant peinted

sut that esut of 19 Acceunts Assistants werkineg at Mancheswar

enly twe individuals had given written eptien fer transfer

te East Ceast Railway headquarters, but ne ene out of 17

nen-eptees had been susjected teo transfer except him and

accerding te® him, that was an act ef victimisatien. The

applicant has further susmitted that the Acceunts Assts.

are net lighle te be transferred, because this cadre is

divisienalized, i.e., Accts.Assts of ene Divisien cannet

be transferred te anether by the administratien as Senjierity

is maintained divisienwise. @mkwxim Their cadre transfer

is possiblgzig the request of an empleyee, whe has te

suffer less ef senierity in censequence thereef, He has

alse submitted that if the transfer erder is net cancelled,

the applicant will have te serveé life-leng in a fereign

Railway zene, i,e,, ScE.Rgilway. He has alse alleged that

the transfer has been made with a malicisus intent and

en acceunt ef persenal antipathy of Respondent Ne.l

tewards him,

Se We have heard Shri A.K.Mjshra, the learned

counsel for the applicant and Shri B. Pal , learned
assisted by Shri R.C.Rath, S.C.

Senior . Counseléztpearing on behalf of the Respendents-

Railways and alse perused the materials placed befere us,

6. The Respendents-Railways filed a detail reply

teo rejoinder repudiating the allegations of mala fide

and victimizatien breught against them by the applicant,

They have underlined that'the applicant has been transferred

in administrative interest and net due te eptiens and/er

creation of new Railway Zene ner is it a case of intere

railway transfer. They have susmitted that the applicant's
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transfer being within the Acceunts cadre of Werkshep,
in the seme zone, i.e., S+E«Railway, there is ne questien
of lessef senierity ef the applicant.
7. We have censidered the rival submissiens. The
Sele point te be decided in this matter is whether the
impugned erder under Annexure-1 transferring/pesting the
applicant te Kharagpur Werkshep is valid er net. The
applicant has claimed that he being an empleyee berne in
the Clerieal/Acceunts cadre is net liable te be transferred
frem ene statien te anether, except either en premetien
er oRn WWn request, He has alse advanced twe mere reasens
while assailing the erder of transfer - firstly, that
transfer en the eve of implementatien ef the trifurcatien
set back to
of erstwhile S.E.Rgilway weuld cause permanent/effastvonm
his interest as he intends te remain in the East Ceast
Railway headquarters and secendly, that he has ®nly bean
Singled eut on transfer eut ef Mancheswar eut ef 17
Agcoeunts Assts,, which actien ef the Respendents, accerding
' smacks of
t® himgis mala fide and/sulkjocietitxkx victimizatien, The
Respondents-Railways while denying these allegatiens have
Stated that transfer ef the applicant was dene in
administrative interest,
8. It is an accepted principle that in publie
service appeinting authérity is having a wide discretien
in the matter of pesting and transfer ef the officials
under his centrel. It is new a well accepted principle
of administratien and time and again dictated by the
Apex Ceurt, e.g., in the case of S.L.Angs reperted in

AIR 1993 5C 2444, that the Gevernment is the best judge
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te decide hew te distribute and utilize the services

of its employees. Nermally, therefere, the Ceurt will
net intervene in such matters. Hewever, it is alse widely
accepted that this pewer of the appeinting qutherity
must be exercised henestly, bena fide and reasenadbly,

It sheuld be exercised in public interest, If the
exercise of pewer is besed en extraneesus censideratisn

or for achieving eblique purpese/metive, it weuld ameunt
te mala fide and celeurable exercise of pewer. A transfer
can be held as mala fide only when it is feund that the
transfer has net been made for the professed purpese,

but fer the purpese te accemmed ate anether person fer
undisclesed reasens. This was the decisien taken by the
Chandigarh Bench ef this Tribunal in B.C.Chatturvedi

vs. Unien of India & Ors, (in ©.A.319/96 decided en
2.7.1997),

9, In the instant case, the applicant mere than
Saying that this erder is arbitrary, mala fide or an set
of victimizatien has net placed befere us any material

te shew that the transfer erder was issued te serve any
persenal purpese Vo;i:violation of statutery rules. It is
an accepted pesitien of law that the Gevernment have got
inherent pewer te transfer an efficial frem ene place to
anether in supersession of the netified transfer peliey
on administrative greund and transfer made on aéministrative
groeunds cannet be assailed a8 arbitrary exercise ef pewer,
It is alse well settled that the zllegatien of mala fide,
if urged, the persen against whem mala fide is alleged,

has te be arraigned by nane as party/respendent, which
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in the instant case, the applicant has net chesen te

de se. This view, we haé held earlier while dispesing

of Origingl Applicatien Fe.332/95 in the case of A,

Sanyasi Rge vs. Unien of India & Ors, (dispesed eof en

4.12.1997), In view of the abeve, we do net see any

sukstance in the allegatien kreughtferth by the applicant

that his transfer was made either eut of maliecieus intent

er in vidlatien eof statutery rules, We alse find that

the applicant is aggrieved because his transfer te Khar ggpur

Werkshep weuld entail less ef senierity. Respendents

in ;heir reply te rejeinder have clarified that applicant's

senirdety weuld remain in tact as the Glerical/Acceunts

cafre of the Werkshep has net yet been trifurcated.

Hewever, there is anether practical angle invelveéd in

this case. Altheugh the Respendents-Railways have averred

that ﬁhe cenbined clerical cafre of 3ll the Werksheps

lecated at East Ceast Rallway, Seuth East Central Railway

and Seuth East Railway effices have net yet been trifuregted

till date, it has net been averred that these weuld

never be trifurcsted. In etherwerds, it weuld appear

that ne final pelicy decisien has yet been taken by the

Respendents-Rgilways as te hew te deal with the cenkined

clericgl cadre of the Werkshep Accts. en fragmentatien

of the erstwhile Railway Zenes, Under the circumstances,

the clericil cadres of the Werksheps are geing threugh

a peried of transitien and any transfer/pesting eccurring

after 1.4,.,2003 weuld unideubtedly cause apprehensien and
expressed

eppesitien. Te that extent the fear as/ked by the applicant

cannet be brushed aside., On the ether hand, the Respendents
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have repeatedly susmitted that the applicant’'s pestineg
eut is en administrative greund. During hearing the

learned Standineg Ceunsel fer the Respondents adduced

before us the confidential recerds of the caére centrelling

autherity stating the administrative reasen fer which
he decided te post the applicant eut, We have already
held that the Gevernment/administrative autherities
have inherent pewer te exercise and that they are having
the pewer tee te transfer an efficial frem ene place te
anether by everreaching the declared transfer pelicy,
When such reasens are availakle en recerd, as in this
case, we have ne hesitatien in uphelding the decisien
of Respendent Ne.4 te issue the erder ef transfer vide
Annexure-l, As the Respendents haveflug% suemitted
in the reply te rejeinder that "the clerical cadre eof
Werksheps Acceunts Office has net yet been trifurcated
fer administrative reasens", the impugned erder is
allewed te helé geed with the clear uMerﬁm%m that
if in future a pelicy decisien is taken tqm the
cembined clerical cadre/Acceunts cadre of Mancheswar
and Kharagpur Werksheps, the Respendénts-Railways will
transfer the:applicant back te Mancheswar Werkshep,
witheut less ef senierity., It is alse made clear that
during the peried the applicant will remain at Kharagpur
he will not be
as a part of cembined clerical cadrelwitbest suffering
any less ef senierity and he will be censidered feor

premetien, if any, te the next higher grade, accerding

C/ te his persenal senierity pesitien and en merit,
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16. In the aferestated terms, we dispese ef this

Original Applicatien leaving the parties te bear their

own gests,

B.N, '
ICR.CHAIRM



