
DI ThE C TRAL ADMINIISMATIVE TIUBUN AL 
CUTTACKCki:CUTTACIç 

n a 111 f 2001 
Cuttck, this the 	3i-  day of 	,2004, 

GOPATH MIShRA &Ors. 	0010 	 APPJIC?T, 

-Ve rsus- 

UN ION 0 P IN DIA & 0R. 	,• • 	 RS PON Di TS 

P0 R IN STRUCTiON $ 

l 	Vaiether it be referred to the reRorters or 

2 • 	vihether it be circulated to all the Bches of 
the Central Administrative Tri1 or not? NAt  

r (B.N sói) 
Vice-.Chujrmi 

4 



CEN TRAL ADMDi ISTRATIVE TRIBIJN AL 
CUTTAK BENCH; CUTTICK 

Cuttack,tiis the day of ,2004 

C 0 R A H: 

THE 	OI'IOURAI3LE MR. 13N • SOM, VIC-HAIRMP1' 
AND 

Tki 	HON • BL MR. H, R. i'EHN TY, MMiR( JUL)Ij,) 

1, Sri Gopath Mishra, 
iged about 39 years, 
S/o,Kartik Ch -i ra Mishra, 
residing at r.No.C/20/G, 
Rail Vihar,S.E.Railway Project omplex, 
BhubjneswaE-23,at present working as 
JrClerk In the Office of the CST/cOa/i313SR, 
Rail Vihar,B-1,3.E.Rajlway Project coiiplex, 
Bhubaneswar751 023, 

2. Sri Bidyadhar Sahoo,agecl about 33 years, 
S/o.Alekha Chudra Sahoo,residing at 
Qr.1 o.E/14/A/E(Out 1-buse) ,At; Trafic Colony, 
Po; Jatni,Dist.Khurda, at pres:nt working a 
Jjor Clerk in the office of Sr.D.P.O., 
3.E.Lailway,Khurda Rc,Jatnj,Djst.kChur:1a. 

3, Sri Baurjbndhu Sahu,aged about 40 yers, 
S/o,Kesab Sahu, residing at Qr.No,G-67, 
Accounts Colony,P0:Jatni,Dist.Iaurda, 
Lt resent vorkjng as Jr,Clerk i!' the Office 

of Sr.D.P.0.,S.E. i1way,Iaurda Road, Jatni, 
01st. Khu rda, 

4. Sri Suclirsan Sahoo, 
Aged about 44 years, 
Son of Gunduchi Sahoc, 
resident of Vili.Jageswatna, 
20; 11adanpUC, 
Via; Jan la, 
DISt. Khucia, 
at present working as 
Jr.Clerk in the Office of 
Sr.D.P.O,,S..Rajlway,1jrda iod, 
JQtn i, Oist, Kurda 	 ••., 	Applicant. 

By legal pradtitionerz Dr.D. B. Mishra, Advocate, L 



-v e r $ u s- 

1. Union of India represented through its 
General Mn ager, 	Rai1way,Garc3ri Reaci, 
Calcutta-43 

2 	Chief Personnel Officer,Se .Raitway, 
Ga rdn 1,̀eiO1,Ca1cutta_43 

3. Divisional Railway Manager,3..Raj1way, 
Iurda iad,Jathi, 752 050, 

4, Sr,Divisjonal Personnel 0fficer,S..4&ai1way, 
}urda Ro ad,atn iy752 050 

5. 	Srnt.San jUl(tl cIrrya; 

6 • 	Xurnari ?Lmjt Bhatta 

7. 1.G.1(.Pa4- ro; 

Smt.I3asanti Siirnirtaray; 

K.tJ.Rao; 

13. Rarnesh Kamar Das 

11, P.V,Konclala Rao 

12. P..Rama Rao; 

Ranjit Kumar Das 

J.S,N.Shirma 

1 J. P 1\ 3S - .ij 	v..-'a 

S.Govinda Rao 

L..N.Ray; 

Ngeswara Panigrhi 

Sri N.C.Saho 

(Sl,Ns.5 to 8 and 19 are at present working as Sr,Clerk 
and S1,No,9 to 18 are at present working as Jr,Clerk in 
the Office of the Sr,D.P,O,,3.i.Rai1way,Iiurda Road, 
Jathj,Dist.}iurda), 

Rospondents. 

By legal practitiner : Mr.R.C.Rtth,Standiflg Counsel for Rlys. 

Mr•Aciiintya Das(for Resondent 

Nos.9 to 16 and 
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ORDER 

1P1CR JPN 	iY, M4Ea(j1JoIcIAL)i 

The four Applicants,having been selected 

through open competitive examination for Gr,C post 

of Junior Clerks,were offered with appointment on 

19-11-1992 and 09,11, 1992,They were appointed against 

the Physically handicapped quota and, accordingly, they 

joined in their respective posts on 19-11-1992,20-11-92 

and 11-11-1992 under the Respondents/south Easterri  

Railways, 3eing aggrieved of their placements shown in 

the provisional gradation list published on 01-07-1997 

between direct recruits and pronDtees and promotions given 

to the post of Senior Clerk from the said provisjna1 

gradation list, they mde representatjs on 10-9-1997, 

22-04-1998, 09-06-1999 and 01-01-2001 and since ncn 

of their representations we:e considered by the Respcndents, 

they preferred this original Application on 12-11-2001 

praying for issuance of notice to the Resondents to show-

cause as to why undue delay is being perpetrated in the 

matter of finalisirig the seniority list and fixing the 

seniority of the Applicants as per Para-306 of IRM and to 

issue direction to the Respondents to finalise the impxjned 

provisional seniority list (kmexure-3) in the feeder cadre 

of Junior Clerk as per Rules outlined in para- 306 of IRM 

and not to further promote y  one to the rank of $ior 

clerk without finalising the seniority list and to quash 
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the pronotjons given to their jtxiiors (Respondents 5 

to 8) at kn xure_7 end/or to grant prontjcn to the  

ippiicm ts (to the rank of Senior Clerk) from the date 

(15-021999) their jirijors have been prootec3, 

2. 	By filing cotter,the i)epar4-mental Respondents 

have disclosed that this Original Application is not 

maintainable being hit by Sec,21 of the dministratjve 

Tribxials Act,1985;as opporttjty was given to the  

Applicants to make representations within a period of 

30 days of publication of the gradatj 	list (whIch 

were published in the year 1993 and 1997) abott any 

error therein,As no such representtjon was filed by 

any of the Appiicants,challenge of the gradation list is 

hit by Sec.21 of the Administrative Trib.r.als Act,1985, 

Further,the Respondents have denied the receipt of any 

representation (as pointed out by the Appljcants)e,ept 

the one dated 24.08.2001whjch was replied on 12.11.2001, 

With regard to rrerits of the matter, it has been disclosed 

by the Responde 	(in their couriter)that the Appljcts 

were selected for appojntrrr 	in Gr,C' category as Jr, 

Clerks against Physically handicapped quota in terms of 

GPO/GRC's letter dated 14-1-1992 and that prior to receipt 

of such recormiendation dated 14-01-1992,a panel consisting 

of 21 candidates for prorrtjon to the post of Office clerk 

Gr.XI in the scale of 950-1500/(Rp) against 33,33 

Departmental quota was published on 20.11.1991(trrnexure-g/1) 

and that, from the said list,seven persons were posted vide 

order dated 26,11.1991(nexure..R/2),It has been disclosed 
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that the post of Office Clerk Gr.II is the initial 

recruitnnt grade/post and that the Respondents(9 to 18) 

joined in their prortttional post against vacancies 

available on different dates much prior to the entry 

of the Applicants in Railway servjce,but the Respondent 

No.19 was posted at a later dateile Applicants 

joined against PHQ in the posts of JrClerk on 19-11-

1992,10-11-1992,19-11-1992 and 30-11-1992(as per the 

PHQ panel published on 14-1-1992),the Resondents 7 to 

18 belong to the panel for pronotion dated 20-11-1991 

and,as such, there was no wrcncr in giving the pront)tion 

to the private Respondents; the Applicants being juniors 

to private Respondents 

	

3, 	We have heard learned Counsel for both sides 

and perused the materials placed on record. 

	

4. 	It is the case of the learned Counsel appearing 

for the Applicants that since the seniority list has not 

been prepared as per Para-306 of the Rules regulating 

seniority of non-qazetted Railway Servants; any action 

(that has been ta3n on the basis of the said seniority) 

is a nulity and ,as such,direction be given to the 

Respondents to nodify the seniority list showing the 

Applicants as senior to private Respondents and to 

grant the Applicants all other consequential service 

benefits 

	

5, 	Learned Standing Counsel appearing for the 

Respondents submitted that Para-306 of Rules is not 

applicable to the present case and the actual rule 

\.; 
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is embodid in Para 302 and 303 of the Rules and that, 

basing or such Rules, the g r d at ion ii s t h as been 

prepared. 

6. 	In the above-.sajd premises; for resolvhg 

the present dispute, it is worthwhile to quote para-306 

of the &ules relied upon by the Applicants and para-302 

of the Rules relied upon by the Respondents which reads 

as under:- 

d306.Candidates  selected for eppointrent 
at an earlier selection shall be senior 
to those selected later irrespective of 
the dates of posting except in the case 
covered by paragraph 305 above9 •  

11 302. SI0RITY i IITIAL RECRIITM1TT GRADES- 
Unless s2ecifically stated otherwise,the 
seniority artong incumbents of a post in a 
grade is governed by the date of apntrrnt 
to the grade 0 The grant of pay higher than the 
initial pay should notas a rule,confer on 
a railway servant seniority above, those who 
are already appointed against regular osts0  
In categories of posts partially filled by 
direct recruitnt and partially by prorrotion, 
the criterion for deterrrdnatjor of seniority 
should be the date of regular ororrotjori fter 
due process in the case of pro notee and the 
date of Jo in in g the working post a fte r due 
process in the case of direct recruit,subject 
to maintenance of inter-se-seniorityof 
pronotees arid direct recruits artong themselves. 
o4hen the dates of entry into a gradeof promted 
railway servants and direct recruits are the 
same they should be put in alternate positions, 
the proritees being senior to the direct recruits, 
maintaining inter-seniority of each group. 

Note- In case the training period of a 
direct recruit is curtailed in the 
existencies of service,the date of 
joining the working post in case 
of such direct recruit shall be the 
date he would have normally cone to 
a working post after corrçletin of the 
prescrihed eriod of trining" 

H 
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7. 	ifter considering the various submissions 

of the rival parties and on perusal of the records, 

it is seen that the ApDiicants were ernpanelled on 

14.11992 wI.ereas the private Respondents were 

emonel1ed under DPQ on 20.11.1991 and the Applicants 

joined the posts must later than the privdte 

respondents.Apart from the merit, it is seen that even 

though such grf--idatior, list were published in the 

year 1993 and 197,tJ-ie Applicants did not ta1 	ny 

step for modifying the gradation list by filing any 

representation etc.They made suci representation 

belatedly only on 24.08.2001.Law is well settled in a 

plethora of judicial prono1xcents of the Apex Court 

that a settled thing should not be i.settled" after a 

long lapse of tirt, 

8 	Since the Apolicants did not submit any 

objection to such gradation list and slept over the 

matter for a long tin,at this belated stage they are 

estopped to ask the Respondents to redo the settled 

position of seniority.That apart it is also seen that 

wiile corsidering the similar grievance of a similarly 

placed 7erscri,this TrJDunal(in 0.A.No 508 of 1998 decIded 

on 235• 2003. .Bijaya San kar Mishra. Vs, TJjOn of India 

and others) bad held the samee to be barred by limitatjcn 

9. 	In the above view of the matter,we hold this 



t 	I costs• 

/(B..iy 	 (M.R.M01i1 ) Vice-ch ei rrn 	 Member ( Judicial) 

O rigin al Application to be hopelessly barred by 

limitation and accordingly SameNo 

 

dismiss the 

J~ 
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