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Wilra 	!°.9kjf P9J. 
Cuttack, this the 	ay of Novernier, 2004 

coaM: 

THL HONOURAJ3LIE M. u.N • SOM, VICl-CiAIRMA1 

THI 'iON • BIE MR. M, R, M01-112 TY, MEMBE R( JtJDICIAI4) 

J4B3AR MAHAMMAID, 
A!ed about 5 years, 
S/o. Tahar Mamnia, 
Viii age-i-ia ridarnada, 
Pc: Arugul, PS: Jath i, 
Djst rict-Ithurda. 

By lea1 practitiorer: 

1pplict, 

M/s1D. R. Pattan ayak, 
M. K.thuntia, 

1,7 • S. Pa! da, 
S. K.Das, 
A. K. Rout ray, 
S. R.Mchapatra, 
Advoc ates 

S Vrs.s 

1 • Un ion of In di a rep rezen tei by 
its General Man age C, South Eastelh Railway, 
Gacer Reach,C3lcutta, 

Divisional Railway Mager, 
S. E. Railway, Itharagpur, 
Jest l3en!al. 

Asst.Mech3jcal hgineec(P), 
SE E. Railway, 9arag,ur, 
Djst1Madaur 	 .•• 	 crdtn 

By legal practitioners Mr.D. .Mjsh ra, 
Stardirg Co,se1 for 
the Railways 

.75 



4 

-2- 

0 R BE R 

JN 

bi nut.-shell,the case of the Appljcat is that 

he joed Railways on 09-10-13 as a Loco Steam Milm 

and continued rA Railways Services till 1998; dunng 

which period he had rendered blameless service md that, 

lecause of his jlly,ess,he remained absent; after givjnq 

intimation to the authorities from time to time and 

that by an order dated 25-10488,a t)isciplary 

proceeijngs (under Rule..9 of the Railway Servants 

(Discipline and Appeal) Ru1es,16) were initiated 

against him (on the ground of remain ing absent from 

duty, from 06-06_188,wjthou any authority) for which 

he was noticed (en 27.08-191) to attei the enquiry 

on 2909191 and that without pay!rg any heed to his 

applicatjon(to call for the files from the hospital 

where he was undergog treatmet) the impugned order 

of pi.iiment (of removal from service) was passed 

against him by order dated 1603-1994.Appljcant, 

thereafter, challenged the said order of punishment 

(of removal)jn this Tribunal in an earlier O.A.io.216 

of 2000 (n the ground that coy of the enquiry report 

was not furnished to himthat the punishment was gossly 

disproportionate to the charge levelled against him and 



rj 

-3- 

that his appeal, filed on 15-04-194,bas not been 

disposed of) wd this Tribal (y its order dated 

10th March,2001)disposed of the said Original 

Application In remding the matter to the 

Appellate Authority (Divisional Railway Manager, 

South Masteli Railway,4iara,pur)t.o consider (within 

120 days) if in the circumstances of this case, 

the pun ishment of removal fromservice (as imposed 

aajr,st the Applicant) can be modified toone of 

compulsory retirement with effect from the date 

of his removal from service.Thereafter, the 

Applicant represented to the Divisional Railway 

Mrager of South E stern Railway at tharagpur 

(o 	02..07...2001) and the said representation of 

the Applicant was rejected (under £ne,Ire-11 dated 

04-02001) and hence this Original Appl cation 

has been filed with the prayer to quash the order 

of punishment; to quash the order of rejection of 

Appeal and for a directjon(to the Respon,tg)th 

grant him (Applicant)  a voluntary retirement with 

consequential and other firancia1 benefits,since 

the Applicant hs completed morethan 25 years of 

con tin uous se rvice 

2. 	Respondents filed a counter reiterating the 

earlier stand taken in the counter filed b the 

previous case.Wjth regard to the ground of challenge of 

-) 



the order of rejection under Anneirel1,jt has been  

submitted that since there is no illegaljty;nor there 

is nonaooljcatjon of mind nor there is any violation 

of the mandates of Article 14 and 16(1) of the 

Constitution during issua,ce of the order of rejection 

under ?nexure..11,thjs Tribunal should not interfere 

in this matter. 

Heard leaed counsel 5Dr both sides End 

perused the materials placed on record, 

Before recording the SUbmISSiOnS adiced by 

both the parties, it would be profitable to record 

the findings reached by this Tribunal(whjle disposIng 

of the earlier OrIginal App1icatjon)wkjcIi reads as 

un de r — 

Before we part with the case,one aspect 
of the m tte r, however, has to be no ted, The 
Applicant jo1jed the Railways In 1963 and he 
wt on unauthorjsed absence in JUne,19$$.M 
had thus put in twentyfive years of service, 
4aeAp1ct hs stated and this ha '-rif 	sai 

rd 

js_ervjce erd the 

in con side ratiOnof 
the first prayer of the Applct to quash the 
order of uni. shm, t, wc direct the appellate 
autho rity,DI,4sjo  a). Raj1y Manager,,qE Rai1way,4 
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ltharagpur (EespondentNo.2)to ccrsider, 	if In 
the circumstances of thjs case the p, jshrnent 
of removal from service imposed against the 
applicant should not be modified to one of 
compulsory retirement with effect from the 
date of his removal from servjce,A review 
on this should be taket, by respondjtNo,2 
within a period of 120 (e hdred tWLflty) 
days from the date of receipt of copy of 
this order' 

5 	The case of the ?pp1jct ought to have been 

con sidered and the pu ishment ought to have been 

modified to that of 'corruulsoLy retirement"but the 

case of the Applicant was rejected tder Arrne.ire-.11 

dated 04-09-2001 with the followi!-g words:- 

obedience to the 	'ble CAT, Cuttak 
Bench's order dated 10.5,2001 in the matter 
of 0.A.No. 216/2006 which was fjed by you,I 
have gone through your aforesaid represent... 
atjon care ful1y 

I do find that you have already aânjtted 
vide para-1 of your above rep reser tatior, that 
you were taken up ,der Rly,Servnts(Djscjp1jne 

d Appea1)Ru1e.9 of 18€I, for alleged absenting 
from duty fo r the period from 6-C-1981B onwards  
without any authorjty.  

The disciplinary case against you was 
enquired into by the nominated enquiry offIcer 
who afforded you reasonable opportity to 
defend disciplinary case by you aid on conclusion 
of enquiry as per D&A Rules,the Article of charge 
gramed against you was found to be proved 

On completion of enquiry proceedjngs,a copy 
of enquiry report/findings was fumished to you 
through postal department so as to enable you 
to repres€r,t/ow cause against enquiry findings 
before passing fin al o rde r by the disciplinary 
authority but it was returned back by the postal 
deptt. as urdelivered with remark as "party refused 
to accept". 

4 
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The ttscipljnary Authority thereafter passed 
removal order and punishment notice o.Meth./D& 
A/$8/66 dated 16-3...194 was sent to you throuqh 
registered post on 9.4-.4 and receipt of the same 
was ac1owledged by you on 16.4.94 

In your instant representation you have stated 
that an appeal on 15, 4,4 was submitted by you but 
it is baseless and denied since you did not prefer 

y appeal tothe appellate authority against removal 
o rde r, 

Or exmination of your past records it is 
revealed that your service to the railway was 
not at all satisfactory during your entire service 
career, 

i view of the above,jt is clear that the 
punishment of removal from Rly, service is in sdequate 
and I do not find any new points brought out by 
YOU in your instant representatj, to modify origjnal 
per alty of removal from Rly, service imosed by the 
Dj sciplinary Authority 

Accor&ingly,your tepresentation dated 2,72001 
stands disposed Of and the pen alty of removal from 
Rly. service is con firmed", 

6. On thorough scanning of the order of rejection 

under Annexure-110 jt is crystal clear that the 

Authorities rejected the clajmof the AoP1jca,t/negatjd 

the order of this Tribunal on the ground that the 

pt records of the Apolicant was not at all satisfactory, 

It was not available for the Pasperdents to consider 

the past records of the Applicant inneeatjve,jn view 

of the clear findings of the Trjbunal(jn  the earlier 

case) that the past records of the Apljcant to be 

unh1emjshThjs Tribunal also tcok into consideration 

the aspect of disproportior ate punishment 	the face! 
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of various judge-made..j.aws of the Hcr'ble ?ex 

Court andpas such,the Appellate Authority ought 

not to have rejected the case of the Applic,t so 

casually},'le Supreme Court have also interfered 

with the order of punishment of removal, from 

service (made on the ground of unauthorised absence/ 

overstayal of leave)jy, the case of U!iION OF 3NDIA 
ANt) OTHERS vrs, GIRIRAJ SHARrIA (reported in AIR 
14 SC 215) 	the case of SYED ZAHEER 1iUSSAIN 
vrs•  tJIQ OF VDIA AND OTHERS (reported in AIR 

1999 SC 3367) and in the case of SHRI BPAG'vWLAL ARYA 
vrs. COMMISSICNER OF POLICE,DEUiI 47D OTHERS (reported 
in 2004 2CC  (L&S)661 );but as this Trjbua1 had 

already rejected the claim of the Appljct for 

quashing of the order of punishment of removal 

from servjce(whjch has not been challenged by the 

Applat,by way of filing review or by fil1g 

Wt before the Hopbje Hjqh Court)we do not wt 

to disturb the said fin dngs of this Trjbi, al 

reached In the earlier 0. A1  Howeve r, In view of the 
findIngs made in earlier O.A.(quoted akove) and in 

view of the judge_made_ja of the Hcr'b.e Supreme 

Court of India and in view of the peculiar facts 

d cjrcumstans of the case) we quash the order 
of reJecticvi tder Anne>ure...1l dated 04,0 0 2001 and 

since the Applicant is out of job from 194 for the 

eds of justice and to mitigate  the hardship of the 

?1pplict,we cvert the punishment order of flremovaj 
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from se rvice" to th at of "conpul so ry retj remen t" 

w,e. f, the date of removal fm service of the 

Applic,t:wjth a further directlol, (to the 

Respoy,dets)to settle all the dues of the Applicant 

without any further delay, 

70 	Iyi the resultthjs Orinal App1icatjor is 

allowed in the aforestated terrns,o costs, 
r . 

N 

(B.N .ôM) 	 (. . 'ft' 	) Vice-diajnn 	 rn Meier(Jtdjcji) 

A 


