P
- Q‘/

CENTRAL ADMIN ISTRATIVE TRIBWN AL
CUTTACK BENCH3;CUTTACK,

rfeina cation No,5 of 200
Cuttack, this the iﬁ“\ day of No er, 2004
Jabbar Mahammad, . S Applicant,
-vrs.-
Union of India & Ors, Pein Respon dents,

FOR M STRUCTIONS
1, Vvhether it be referxed to the reporters or mot? y@o

2, whether it be circulated to all the Benches of
the Central Administrative Tridunal or not? No.

e

/(B.NTSOM)
Vice-Chairman




CENTRAL ADMINISTRATIVE TRIBUN AL
CUTTACK BENCH:CUTTACK

cat No,50 £ 2001
Cuttack, this the 29t day of November, 2004

CO RAMs

THE HONOURABLE MR, B,N,SOM, VICE-CHAIRMAY
AND
THE HON'BLE MR, M, R, MOHAY TY, MEMBER( JUDICTAL)

JABBAR MAHAMMAD,
Aged about 58 years,
S/o, Tahar Mahammad,
Vill age~iiaridamada,
Po:Arugul,Ps: Jatni,
District-Khurda, P Applicant,
By legal practitioner: M/3,D, R, Pattanayak,

M, K,Khuntia,

MeS.Panda,

5.Ke,Dag,

A, K, Routray,

S.R.Motiapatra,

Advocates,

sVrs,s

1, Union of India represented by
its General Manager,South Eagstem Railway,
Garden Reach,Czlcutta,

2, Divisional Railway Man ager,
S.E, Railway, Kharagpur,
Hest Bengal,

3. Asst,Mechanical Engineex(P),
S.E. Railway, Kharagpur,
Di st, Madanpur, cse Respondents,
By legal practitioners Mr,D.,v.Mishra,
Standing Counsel for
the Rajilways ,

&
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MR, MAVORATJAN MOHA TY, MEMBER(JUDICIAL) $

In nut-shell,the case of the Applicant is that
he joined Railways on 09-10-1%63 as a Loco Steam Man
and continued ¥ Railways Services till 1988; durine
which period he had rendered blameless service md that,
wacause of his jllness,he remained absent; after giving
intimation to the authorities from time to time and
that by an order dated 25-10-1983, a Disciplin ary
proceedings (under Rule-9 of the Rajilway Servants
(Discipline and Appeal)Rules,1968) were initiated
against him (on the ground of remaining absent from
duty, from 06-06-1988,without any authority)for which
he was noticed (en 27-08-1991) to attend the enquiry
on 29-09-1991 and that without paying any heed to his
application(to call for the files from the hospital
where he was undergoing treatment) the impuened order
of pmishment (of removal from service) was passed
against him by order dated 16-03-1994, Applicant,
thereafter,challenged the said order of punishment
(of removal)in this Tribunal in an earlier 0,ANo,216
of 2000 (on the groumd that copy of the enquiry report

was not fumished to him;that the punishment was g@ossly

disproportionate to the charge levelled again st him anéj,
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that his appeal, filed on 15-04-1994,has not been
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disposed of) and this Tribunal (by its order dated
10th Maxch, 2001)disposed of the said Original
Application in remanding the matter to the
Appellate Authority (Divisioral Reilway Manager,
South Bastem Railway, Kharagpur)te consider (within
120 days) if in the circumstances of this case,
the punishment of removal fromservice (as imposed
against the Mpplicant) can be modified toone of
compulsory retirement with effect from the date
of his removal from service, Thereafter, the
Applicant represented to the Divisiomal Railway
Man ager of South E stem Railway at Kharagpur

(o 02-07-2001) and the said representation of
the Applicant was rejected (under Annexure-1l dated
04-09-2001) and hence this Original Appls cation
has been filed with the prayer to quash the order
of punishment; to quash the order of rejection of
Appeal and for a direction(to the Respondents)to
grant him (Applicant)a voluntary retirement with
consequential and other firancial benefits, since
the Applicant has completed morethan 25 years of

continuous service,

2, Respondents filed a counter reiterating the

earlier stand takem in the counter filed ia the

previous case,With regard to the ground of challenge "/‘ET
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the order of rejection under Annexure~ll,it has been
submjtted that since there is no illegalitysnor there
is nonapplication of mind nor there is any violation
of the mandates of Article 14 and 16(i) of the
Constitution @uring issuance of the order of rejection
under Annexure=-ll,this Trilkunal should not interfere

in this matter,

3. Heard leamed comsel $fr both sides and

perused the materials placed on record,

4, Before recording the submissions adduced by
both the parties,it would be profitabkle to record
the findings reached by this Trikunal(while disposing
of the earlier Original Application)which reads as

unde =

"e . Before we part with the case,one aspect
of the matter, however,has to be noted, The
Applicant joined the Railways in 1963 and he
went om unauthorised absence in June, 1988, He

m gl-_fcg‘ gthg fruj ts of his sev;'ce ;o_; twep ty
five vears by imoosing the punishment of removal
ﬁ;gm service because moval from service results

%rfeiture of all nast service and the employee
e re b tl 2

jtied fromgettina anV_pen
deration of the above,while we reject
the first prayer of the Applicant to quash the

order of punishment,we @i{rect the appellate j
Ve

authority,Divisional Railway Manager, SE Rajlwa
o)
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Kharagpur (Respondent No/2)to consiéer if in
the circumstances of this case the punichment
of removal from service imposed against the
applicant should not be modified to one of
comgulsory retirement with effect from the
date of his removal from service,A review

on this should be taken by respondent No, 2
within a period of 120 (one hundred twinty)
days from the date of receipt of copy of _
this order",

The case of the Applicant ought to have been

considered and the punishment ousht to have been

modified to that of "compulsory retirement"but the

case of the Apnlicant was rejected under Amesxure-11

dated 04-09-2001 with the followirg wordss-

" In obedience to the Hon'ble CAT, Cuttack
Bench's order dated 10,5,2001 in the matter
of 0,A.N0,216/2000 which was fiked by vyou,I
haVe gone through your aforesaid rep resente
ation carefullyl

I do find that you have al ready admitted
vide para-l of your above represertation that
you were taken up under Rly,Servants®(Discipline
and Appeal)Rule=S of 1868, for alleged absenting
from duty for the period from 6=C=1988 onwards
without any authority,

The disciplinary case against you was
enquired into by the nominated enquiry officer
who afforded you reasonable opportnity to
defend disciplinary case by you and on conclusion
of enquiry as per D&A Rul es,the Article of charge
gramed against you was found to be proved,

On completion of enquiry proceedings, a copy
of enquiry report/findings was fumished to you
through postal department so as to enable you
to represent/show cause against enquiry findings
before passing fimal order by the disciplinary
authority but it was retumed back by the postal

deptt, as undelivered with remark as "party refused
to accept',
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The disciplinary Authority thereafter passed
removal order and punishment notice No,Mech,/Dk
A/88/66 dated 16-3-1994 was sent to you through
registered post on 9,4,94 and receipt of the same
was acknowledged by you on 16,4,84,

In your instant representation you have stated
that an appeal on 15,4,94 was submitted by you but
it is baseless and denied since you dié& not prefer
ahy appeal tothe appellate authority against removal
order,

On exsmination of your past records it is
revealed that your service to the rajilway was
not at all satisfactory during your entire service
career,

In view of the above,it is clear that the
punishment of removal from Rly, service is inadequate
and I do not find any new points brought out by
you in your instant representation to modify original
pen alty of removal from Rly, service imposed by the
Disciplinary Authorityj

Accordingly,your representation dated 2,7,2001

stands disposed of and the pen alty of removal from
Rly,service is con fi rmed",

6.  On thorough scanning of the order of rejection

under Anmnexure-ll,it is erystal clear that the
Authorities rejected the claimof the Ag)plicmt/negatived
the order of this Tribunal en the ground that the

Ragt records of the Applicant was not at all satisfactory,
It was not available for the Respondents to con sider

the past records of the Applicant imecative,in view

of the clear findings of the Tribunal(in the earlier
case) that the past records of the Applicant to be

unblemishfThis Tribunal also took into consideration

ce e
the aspect of disproportionate punishment on the fa /;E
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of various judge-made-laws of the Hon'kle Apex
Court and, as such,the Appellate Authority ought
not to have rejected the case of the Applicant so
casually/Hon'kle Supreme Court have also interfered
with the order of punishment of removal from
service (made on the ground of wm authorised absence/
overstayal of leave)in the case of UNION OF INDTA
m OTHERS vrs, GIRIRAJ SHARMA (reported in AIR
1994 SC 215); in the case of SYED ZAHEER HUSSAIN
vrs, UNION OF IVDIA AND OTHERS (reported irn AIR
1999 SC 3367) and in the cas: of SHRT BHAGWAYLAL ARYA
vrs, COMMISSIONER OF POLICE,DELHI AID OTHERS (reportead
in 2004 sCC (L&S) 661 )ibut as this Tribunal had
already rejected the claim of the Applicant for
quashing of the order of punishment of removal
from service(which has not been challenged by the
Appltaant,by way of filing review or by filing
Writ before the Hon'ble High Court)we do not went
to disturke the said findings of this Tribun al
reached in the earlier 0,2, However, in view of the
findings made in earlier 0,2,(quoted above) and in
view of the judge-made-laws of the Hon'ble Sup reme
Court of India and in view of the peculiar facts
-néd circumstances of the case) we quash the order
of rejection under Annejure-11 dated 04,09,2001 snd
since the Applicant is out of job from 1994 for the

ends of justice and to mitigate the hardship of the

Applicant,we convert the punishment order of " removal
-
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from service" to that of "compulsory retirement"
w.€, £, the date of removal from service of the
Applicanti;with a further direction (to the
Respondents)to settle all the dues of the Applicant

without any further delay,

7, In the result,this Original Application is

allowed in the aforestated terms.,No costs, A&r’

o

" (B.X.SOM)
Vice~-Chai man



