IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH3;CUTTACK.

ORIGINAL APPLICATION NO.487 OF 2001
cutteck,thlis the }\41 day eof Fesruary, 200 3,

Raeindra Geud, saes Applicant,
sVersus
Unien of India & Others. ..... Respendents,

(FOR INSTRUCTIONS)

1. whether it be referred te the regerters er nap \/Q/_)

e whether it be circulated te all the Renches aof
the Central Administrative Tribunal er net? \/w

\

VQ« ooy
(MANORANJAN HANTY)

CE- mumm MEM3 ER (JUDICIAL) 1,/0
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK SENCH3CUTTACK,

ORIGINAL APPLICATION NO,48 7 OF 2001
cuttack, this the 9\8Y day ef Fesruacy, 2003,

CORAMg

THE HONOURA3SLE MR.B.N,SOM, VICE-CHAIRMAN
AND
THE HONOURABLE MR.M.R,MOHANTY, MEM3 ER(JUDL,) .

Rasindra Geuda,Aged aseut 33 years,

S/e.Harisankar Geud,

vill,Rampur, pe;Patrapali,

via.Rengali,pist,Jharsuguda,

new werking as E,D.Mailman in the

Office of the Head Recetrd Officer

RMS (K) pivisien,Jharsuguda. i b Applicant,

BY legal practitisners M/s.R.K.Prusty,s,C,Majhee,
De Das A, K. M‘haraﬂa,
Advecates,

- VeLSU 8.

l. Head Recerd Officer,RMS(K) pivisien,
Jharsuguda nist,Jharsusuda,

2. Superintendent of RMS(K) pivisien,
Jharsuguda, pist,Jhdrsuguda,

3. Dpirecter ef Pestal Services(kK)pivisien,
Samoalpur ,pist;samsalpur,

4. Unien 6f India represented threugh chief
restmaster General,Bhubaneswar,pist, ghuzda,
Orissa,
sesa Respmdmts.

By legal practitisners Mr. A K.B®se,

Senier Standing cnunsel(Cent:al).tJ;

® & 0cae
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MR. MANORANJAN MOHANTY, MEMB ER(JUDICIAL) 3=

Applicant,en being selected (by the Head Recerd
Cfficer, RMS (K) pivision,Jharsuguda) in a resular precess of
selection yas appeinted under Annexure-3 dated 14-9 72001
and jeined the pest of E, D.Mailman en 02-08-2001., while
werking as such, he was issued with a netice of terminatien
(under Annexure-4 dated 08~09-2001) of his service which

reads as under g.

*In pursuance ©f Rule 6(a) and (k) @f the P&
Extra.pepartmental Agents(Conduct and Service)
Rules, 1964 and Supdt.RMS*K* mn,,letter Ne.B, 7/
1-3/5T-85 dated at Jharsuguda the 03-09-2001,1I
sri Benudhar Naik, Head Record Officer, RMS*K® DN
Jharsuguda heresy give netice te sri Rabindra
geuda Ep Mallman ef this Unit that his services
shall stand terminated with effect frem the date
of expiry of a pericd of ene menth frem the date
of which this netice is served en te himw,
It is against this tgrmination notice,the Applicant has
approached this Trisunal (in this Original Applicatien U/s,
19 of the Administrative Tribunals Act,1985) praying te
quash the said terminatism netice under Annexure-4 dated

08-09-2001 and te get all consequential service benefits.,

2. Respondents have filed their ceunter interalia
stating that since en review (made by the supdt, ef post
Offices/Respondent No,2 with regard te the selection and

appointment to the pest ef E.D.Mallman) ,it was ebserved

that gress irregularity had been committed by the Appeinting

o)



\ N\
\

o
Autherity (in the matter of Selectien ang appeintment te
the pest ef g, D,Mailman, which is the sWpject matter of
challenge in this 0,A,) and it was directed for terminatien
®©f the service of the Applicant under Rule 6(a) and (b)
®f the gD Agents (oOenduct ang service) Rules,1964; which
prevides that the service of an empleyee, whe has net
already rendered merethan three years continueus service,
can be terminated at any time by service of a notice in
writing and the period ef such netice shall be one month
and that accordingly, the termination notice (under i

Annexure-4 dated 08-09-2001 had been igsued,

3. The shert peint for consideration in this
Original Application is as te whether the netice under
Annexure-4 (in yhich the services of the Appl icant had
peeh sought te be terminated)is sustainable in the eye
of law, we have heazd Leamed Counsel appearing feor the

parties and perused the records of the case,

4. Law is well settled in a plethera ef judicial
prensuncements that natural justice has various facets and
acting fairly is ene @f them and fair play is a part

of the public pelicy and is a guarantee for justice te
citizens. In eur system of Rule of law, every secial
agency conferred with power is required te act fairly se

that secial actien would be just and there would be
furtherance of the well-being of citizens, The Rules of

natural justice have develeped with the grewth ef civilisatien

and the content thereef is often concidered as a proper measure

1
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of the level of civilisatien and Rule ©f law prevailing
in the cemmunity, In the case of BINAPANI DZT VRS, STATE
QF ORISSA (reperted in AIR 1967 SC 1269) the Hen'ble
Apex Qeurt of India have held that even an administrative
order or decision in matters invelving civil conseguences
has to be made consistently with the Rules of natural

justice,The Hon'ble Apex Csurt in the case ef A.&KRAIPAK

VRS, UOI and ethers (Reperted in AIR 197 SC 150) have

been pleased te observe as fellewss

moyven when @ state agency acts administratively,
rules ¢f natural justice would apply.as stated,
natural justice generally reguires that persens
lizble to be directly affected by proposed
admigsistrative acts, decisions er preceedines
be given adequate notice ef what is preposed se
that they may ®e in a pesitien;(a)te make
representatiens en their own behalf:;(h)or teo
appear at a hearing er enquiry(if ene is held);
and (c) effectively te prepare their own case
and te answer the case (if any) they have te
meet , "

while confrenting with a similar situatien where terminatien
of services ¢f an empleyee was® made under Rule-6 o¢f the P&T
EDAS(Cenduct and Service) Rules,1959, the Hen'ble High oeurt

of Kerala in the case ¢f T,C.Govindan vrs.Inspecter ef pest

pffices and others (reported in 1967 SLR 515) eobserved as
fellewss
when a Qeurt is satisfied that the actien
against an empleyee is rea2lly by way of a
punishment,net @ mere terminaticn of services

accerding te service conditiens,the provisiens
in Art,311(2) will be attracted®,

The HE'ble Apex Coukt ef Incia in the case of MADHYAPRADESH

INDUSTRIES LID. VRS. UNION OF INDIA AND OTHESS YReported in

AIR 1966 SC 671) in dealing with a guestien ef giving %
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eppertunity ebserved as fellews -

*The principle @f natural justice reqguires that
a quasi.judicial tribunal sheuld net make any
decision adverse t® a party witheut giving him
an effective ep,eortunity ef meeting any relevant
allegatiens against himw,
Law 18 well settled that ne erder shall be passed against
anybedy unless he has beel given an epportunity te make his
representations against the cemments,if any,received frem

the emplﬁy er,

5. The guestiensthat arise fer determination in
this case are similar in character to the questiens which
have been the subject matter of censideratien befere the

Hon'ble Apex Court in the case of UNION OF INDIA AND OTHERS

VRS. JAYAKUMAR PARIDA (Reported in 1996 sC (L&S)320) and,after

considering the facts of that case it was ebserved as fellews ;.

*If any material adverse to the respondent fermed

a feundation for terminatien,principles ef natural
justice may necessarily require that prier
eppertunity of notice ve given and after considering
his reply, an appropriate order may be passed

giving reasens in suppert thereef®,

In the case of TILAK DHARI YADAV VRS, UNION OF INDIA AND OLHERS

(Reperted in (1997) 36 Administrative Tribunals Cases 539) the
Full Bench @f the Central Administrative Tribunal (at Allahadad ‘
Bench ) while testing the legality of such termination under
Rule-6 of the EpAs(OQenduct and Service) Riles lave been pleased
te observe that *Terminaticn ef Services of gEpA,other than
unsatisfactory service by appeinting autherity er superier te
appointing authority , Rule-.6 dees not confer pewér on

appointing autherity er the autherity supericr te appeinting
authority te terminate the services of EDA without giving him
T
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an epportunity te show cause,In the case ©f BASUDEO TIWARY

VRS, SIDO KANHU UNIVERSITY AND OTHERS (Reperted in AIR 1998

SB 3261) the Hen'ble Apex Ceurt ef India have been pleased

Lo ebserve as fellews g

*The conditien precedent fer exercise of power
under S5,35(3) is that an appeintment had been
made centrary te Act,Rules,statutes and
Regulatiens er othelwise, In erder te arrive at
@ conclusien that an appeintment is centrary te
the previsiens of the Act,Statutes,Rules or
Regulatiens etc,a finding kas te be recerded
and unless such a finding is recerded,the
terminatien cannet be made,9ut te arrive at
such a cenclusien necessarily an enquiry will
have te be made as t® whether mimtra:y
te the provisiens ef the Act etc.If in a given case
such exercise is awsent,the cendition precedent

stands unfulfilled,Te arrive at such a findin
necessarily enquiry will have to be held and fn
helding such an th_lIrx will have to Be issued te
him, netice is ne ven te m tl s
_IdXe playing Hamlet wIEgout the Prince of Denmark,

~ that Is, I the empleyee concerned whose Cielts are
affect s ne venl netice ©f su a preceeding,
_and a cenclusien is drawn his absence,such a

cenclusien wou n @ jus alr ©r reasonable,
us, in th [

®
B e DLOVisien thefe 15 an 1mL 3 L e
Nt ST Fiearing 7ot The puirresc ot siphiny Sra L
Soncluslon  That an eppeTBEmaiE Fid becs toic—
centrary te the Act,statute,RUle Of Resulatlen etc,
and s only en such an cenclusien bﬁn« drawn,
the services of tha persen could Be termd nated
wit: eut Ffurth Tice®

Urth er Netice",

(emphiasis supplied)

In the case of RAIPADA BISWAS VRS. UNICN OF INDIA AND OTHERS

(reported in ATR 1987 (2) CAT 587) the Calcutta Bench ef the

Central Administrative Tribunal alse quashed the erder of

terminatiocn (under Rule-6) of an empleyee a8 the same

offends the primciples of natural justiée.j/
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6. In the anove premises, it is impertant te
emphasize that the absence of arvitrary pewer is the
first essential of the rule of law; upen which eur whele
constitutienai system is based,In a system gsverned by
Rule of law, discretien, when cenferred u en executive
authorities,must e confined within clearly defined limits,
The rule of law frem this peint ef view means that decisiens
sheuld se made by the applicatien of knewn princigles and
rules and, in general, such decisiens sheuld be predictanle
and the citizen éhould kney where he is, If a decisien
is taken without cempliance ¢f the principles of natural
justice,the same is antithesis t@ the rule of law being
centrary te the censtituticnal mandate as previded under
Article 14 ef the censtitution ef India., In the present case,
ne natural justice having been given te the Applicant,defere
issuance of the impugned order of termination,the same is

net sustainable in the eyes of law,

2. New coming te judge the feundation of the
impucned netice of terminatien , it is seen that due te
seme irregularities committed by the Appeinting Autherity,
the Services ©f the Applicant were directed te be terminated,
Ne where in the ceunter it has beeh urged oy the Respendents
that the Applicant get the empleyment by misrepresenting er
playing a feul game. The Department/Res ondents héve candidly
stated thatl pecause of errer comnitted by the concerned =
autherity the Applicaant was selected/appointed, The aforesaid

peing the admitted pesitien and the Applicant being in ne way

fespensible for it, he canret be allewed te suffer particularly

+
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when he has already renderéd service fer years, The HOn'ple

High Ceurt ef Orissa in the case of MAHENDRA TANTY VRS.UNION

OF INDIA AND OTHERS (in OJC Ne.5254 ef 1998 dispesed of en
15-11-1999) have alse taken the same view,while deciding

a similar issue,

8. Further, on perusal of the impugned netice

under Annexure-4 it shews that such netice has been issued

at the behest ef the higher autherity en review of the
selectien and appeintment, varieus Benches of this Trisunal,

in vary many cases, have already held that the higher autherity
has ne pewer te review the selectien and ap.eintment ef an

ED Agent; as the same ic net dvailasle in the Rules,

9. In the apeve said premises, we have ne
hesitatien te held thdt the impugned netice under Annexure-4
dated 08-09-20C1 was pad and net sustainable and,therefore,

the same is quashed,The Appblcant is directed te centinue in

service with all censequential benefits,

10, In the result,therefere,this Original Applicatien

Py leaving the parties te bear their ewn cests,

2 e Gl
- )gm/ (mmmkormm
CE- CHAIRMAN MEMB ER(JU IcIAL)w/oz/og




