
IN THE CENTRAL ADMIFISTRATIVE TRIBUNAL 
CUTTK BENCH: CUTTACR. 

ORIGINAL APPLICATION NC:440 OF 2001 
Cuttack, this thi 	day of 79rZy,2004 

S,Purusott Rao &Ors. 	 Applicnts, 

.-Ve rsus- 

Union of India & Ors, 	•,•, 	 Respondents. 

E'OR INSTRUCTIONS 

1$ 	jhether it be referred to the reporters or ret? 

2 	whether it be circulated to all the Benches of 
the Central Administrative Tribunal or ntht? L)2.J,) 

VrCE-CIiAIRMAN 	 —EMBER( bUDICIAL) 
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CENTRAL MINSTRATIVE TRIBULAL 
CUTTAC( BET CH: CUTTACK, 

ORIGINAL APPLICATION N0.440 OF 2001 
CuttZK,r  this the - 	ay of. February.2004,  

c-O R-)I::1i 

THE HOItURABLE MR., B. N. SOM, VICE-CHAIRMAN 

An 

THE HO T' DLE MR. M. R. r't)HANTY, MMBER( JuDL.). 

... 

1 • 	S • PURUSO TTAM R, 
ATed about 54 years, 
5/,. Late Laijnarayana. 
JE(E1ect,) ,Gr,I/1urda 
as present resiing at Railway 
Quarter i',G 52 D,1Count cáIeny, 
}thuria Roa,O:Jatrii,Dist.ur€ja, 
PIN-752 050, 

2, ARUN DAM, 
Aeá about 38 years, 
Son of sri Santi Rnjan Darn, 
J(E1ect.)Gr,I/Bharak at present 
residing at Railway Quarter b.L/ 
17/2, S.E.Rly. ,Colony,PosCharzapa, 
Dist,Bhadrak,pIN.756 101. 

3. DHIBAR DAS, 
Aged about 36 years, 
S/o.Late r<husali Das, 
JE(Elec)Gr,I/Purj in the •ffice of 
S,Section Enineer(E1ec.) 
S. E, Rai1iay, Pun, 	 •,,• 	APPLICANTS. 

By 1ea1 practitioners M/s,Achintya Das,S.C.Sarnntray,Mv, 

— VERSUS — 

1. Union of Iniia service throuh General Marla!er, 
S.E. Railway, Gaen Reach, }1kota-43; 

2, 	Chief Personnel 0 ffler, S. E. Rai1way,Garen Reach, 
Ko 1 ko t a- 43; 

3•  Djsyisional Railway Manager,S.E.Rajlway,KJ-1ura Road, 
P0: Jtn1,Dist. KhurcJ, 



4• 	3r,Djvjsj,r1 Electrical Enineer,S.E.Railway, 
}(hurja Rad,Pos Jatni,Dist,thuria. 

S. 	Sr.Divisional Personnel 0fficer,S.E.Railay, 
P01 Jatni,Dist.Khura. 

Sr.Djvisjonal Electrical Enjineer(TRD) ,S.E. 
Railway,thura Rta,P0: Jatni,DistKhura 

sri 13.1(.tayak,3E(Elec,)Gr,I,at oresent working 
uwer Workshop Electrical Engineer, Mancheswar1  
S.E, Rai lay,Dist, !thuria 

8 	sri Nariyan r3ehe ,J!(EIec,)Gr.I at present 
orkinç under Sr.Section Encineer(Power),E1ectrjca1 

0 ffice, Tura Road, P0: Jatni1  Dist0  Tiura, 

9 	$rj T<.C.MDhaat):-,,JE(Elec)GrI(corig)at present 
,orkin unier Dy,Chlef Electrical Engineer 
(Construction)S.E.il,ay,Br rental Colony, 
Chanrasekharpur,Djst !ur 

10. 	Sri Sarveswar Mohaatra,JE(E1ec.)Gr,I at present 
working unter 	rkshop Electrical Engineer, 
Mancheswar,Dist, Ithurda, 

0000 	 ESOiDENT3, 

By legal practitioner; 	Mr.Ashok Mohanty,Sr.Counsel for Rlys 

and 

M/s.C. A. Rao, 1. Tn pathy, 
Advocate 

for Respzents,7,8,9 and 10. 

0 RD E R 

M. M'OSANJAN !1DHANTy, MEt13ER( Jun ICIAj): 

The three Apolicants workinj as JUnior Engineer 

(Elect.).Gr.I of the South Eastern Railway,y questioning 

the validity/lecality and the manner/mode of selection for 

the post of Section Engineer(Electrjcal) (in the scale of 

pay of R6,500-10,500/ conuctei by the Responients 
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pursuant to Memo randurn dated 25-05-2001 have filed 

this Oriqinal Application under section 19 of the 

Admnistratjve Tribunals Act,1985,jth the fo1iowjn 

praYers:- 

'8,l, 	to quash and set-aside the DRM(P)/ILrR'5 
letter , P/Elect./3EE/Se1ectjon/2OO1. 
dated 25-5-2001 and issue fresh notifi-
cation for conuctjnt the selection of 
SE(Elect,)jn the scale of Rs,6,500-10,500/_ 
y correcting assessing the vacancy position 

as per rules; 

3,2, 	to issue directives to the respondents to 
set question paper for written examination 
as per extent rules contained in different 
circulars issued by the Railway Board and 
the provisions of IREM as corrected from 
time to times', 

Resoonrents have filed their counter(denyjn the 

assertlo ns rnaae by the Apl1cants in their Original 

Ap1ication) submitting 'that, since the selection ws 

made as per the Rules,in a free and fair narer,this 

Tribunal should nt interfere in the matter. 

Learned counsel for the applicants, jn suport 

of their case,has submitted that all the three ao.iicants 

had 	pared the written test for the post in question, 

on 20,6.2001,but Respondent No.9 was allowed to appear 

ma special supp1inentary written examinatjn on 

18.7.2001,The vacancies as notified Was not crrectly 

assessed as per the rulas,As per the Railway Board's 

letter dated 21.10.1997(Annexure-A/2),the assessment of 

vacancies for selection posts çiithin a cadre will include 

the eistinq vacancies 	the aritjdjoate during the 

cwrse of ne,t 15 nonths,'hich ha not ben done in the 
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instant selecticn,DUe to on coirg Railway Electrification 

work, from Yharagpur to Visakhapatnam, some josts in this 

category are buni to have been sanctioned an. created. 

Hence,keeing the above in view,the vacancies of SE(E.lect,) 

has been under-assessed,As per the Railway Board's letter 

dated 17-04-1984, 50/. of the total marks for the written 

test should have been made objective type and remaining 

questions could continue to be of (conventional)narrative 

type7which has not been followed,As per the Railway Board's 

letter dated 03.11,1988,10% marks out of the total marks 

prescriied has not been made for official 1anguae policy 

and rules in the exarnination,t'b question on official 

lariquage pclicy/ruls was set in the question paper for 

written examination(main)held on 20,06,2001,The subject 

of'passenger amenities' was not set as a pert of the question 

aers,Appiicants who came accross such thing only on 

20,6,2001 immediately made a representation on 21,6,01, 

Supolementary written test that was held on 18,7,2001 

for the sajne romt&on,for some ersons(tnose who did not 

appear in the test held on 20..6.2001)utt not have been 

cione in the same rnanner,They have though brought these 

facts to the notice of the A.D.R.M,/1JR,jt did not yield 

any fruitful result.The norm notified in Railway Board's 

letter dated 19,2.1983 with regard to conducting the 

selection has rlQt been adhered to,Iven thouçh so many 

iregularities/illegalitjes were made in the selection, 

which were drawn to the notice to the authorities,time 

and ain,did not y1e1r ny result and having been unsuccessful 

in their attempts,they have come up in his oricin1  
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with an interim prayer to direct the Respondents not to 

hold the vivavoce test on 19.9,2001 as notified in letter 

dated 28e.2001. 

4 0 	Learned Counsel appearing for the Resøents  

submitted that written test having been done in pursuance 

of the letter dated 25,5,2001 and the Applicant having not 

sought for any relief to set aside the said written examn, 

and. hvjrg only az)plied to quash and set aside the letter 
dated 25.5.20010 the relief prayed for by the Apiicants 

has become infructuous Five posts were notified to be 

filled u; of which 4 was meant for UR and one for SC. 

As per the rules,ersonnel.three times df the number of 

vacancjes,wFio were within the zone of consideratjc,n,were 

called to appear the test.As Resp. ndent No,9 expressed his 

difficulties to appear the test on the date fixed(due to 

his father's funerl cererflony),he was permitted to appear 

in a SUp2lmentary test as per the ruies,me allegtjon of 

the Applicants (that there was no uniformity )is far from 

truth,owever,Resnent No.9 did not make any such 

cjrievance,even when results were publishe finding 

Respondents 7 andl0 eligible to attend the vjva_voce.,\s 

per the Railway Board's letter the vcancjes were calculated 

to be 7 but as there is an element of direct recruitment 

agjrst 20,l post remained unfilled and kept reserved for 

the direct recruitment quota,jth regard to creation of rrre 

post, it was submitted that these are only presur3tion and 

imaginary.Questjon papers were set as per the prescribed 

norms of the Railway. The Applicants have over-looked the 

heading of the question papers'short question'whicb wer, 



objective type questionS,QUeStiCkn of official lanuae 

policy and Rules should not be made compulsoryn sum 

and substancejt was placed by the tesponáents that there 

was no irregularity or illegality in the matter of 

selection etc.It has been submitted by the Responden ts 
that since the Applicants did not qualify in the test, 
they have come up in this Original A'),Plicatianto annul 

the test;whjch is not legally permissible.They have 

relied upon certain decisions of the Apex ourt;which 

has been taken note of, 

Respndents 7 and 10 have also filed their 

counter and the Aljc ants have also filed their 

rejoinder and notes of sumissjon;wjth cjtatjos,hich 

have also been taken note of,  

The first and foremost question for CQBjderatjon 

in this Original Application is as to whether the 

Applicants having appeared in the test and failed.have 

any right to challenge the Constitution of selectjn 
commjttee mawer of preparinc the question papers, 

rnannr of conducting the selection etc,, in the fare 

of various decisions relied upsn by the Applicants as 

also Respøents which are discussed as under in a 

sen atum 
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Respents have categorically stated that all the norms 

and procedures have been adbered to in tote and relying 

on the following case laws they have argued that canôidates 

having ap eared in the test and fai.led,carmot challenge 

the procedure laster stating that the same is illegal and 

not accordip,g to Rules,ich are as unôers- 

UNION OF INDIA AND M)THER v C1kANDRASE1ARAN 
AND OTI- AIR 79 	75; 

QRISSA SMALL INDUSTRIES C0RRATION 

1999)CLT 815 (SC); 

DEMM'S'dAR SA1iU AID OTHERS v STATE OP CRISSA 
AND OTHER -7(1999)ci18; 

VIJAY KtYMAR SHARMA AND OTHERS v 4  CHAIRMAN, 

01 530 1691; 	And 

PRASUN ROY V. THE CALCUTTA METRCaLITAN 
DEVELc?TENT AUTHOIY ANT) AI7oTnR..AIa I988 

e are,however,of the view that the facts of this case 

are clearly distnguisable to the facts of the cases 

relied upon by the Respondents; because the objection 
been 

that H ad 1jaised by the Applic ants when the examination 

was not carried out according to the codified syllabus 

laid down fr it;through various orders issued by the 

Railway Bard,er the procedure to be followed in the 

matter of holding of the exiination,could only be 

agitated aftet the examination is over, Learned Counsel 

for the App1icanby relying on the following decisions 

has argued that the Respondents by deviating from the scheme 
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of the examination have entered into the areana,whjch 

was forbidden for therfl:The CaseS relIed upon are as 

un3ers- 

1) 	AIR 1936 Privy Council 253( 
1i'EO R; 	

)NAZIR AHMED V.  

And 

ii) Ala 1975 Sc 915 - RAHANDRA ITSHAV ADKE 

OTIERS LR 
V. 	IDJL'DPI CHAVARE AND 

In the Privy council's case it was held as follows;- 

"The rule which applies if that where a power 
is given to do a certain thing in a certain 
way the thing must be døne in that way or not 
at all.Other methods of performance are 
necessarily f rbiden.t" 

In the case of aamchazmdra (supra),the hon'tle Apes Court 

held that if the provisions of law are mandatory and not 

irecthry,noricom1jance with those provisisns vitiates an 

action so taken.In coming to this conclusjon,the Ho&ble 

Apex Court relied on the decision of the Privy council,: 

rendered in the case of t4azir Ahmed.(supra) and held that 

"this rule squarely applies where the whole aim and 

object of the legislature would be plainly defeated if 

the command to do the thing in a oarticular mariner did 

not imply a rohIbjtjon to de it in any other".In the 

instant case,the Aoljcarts have alleged that the Resoridents 

fr no good reason had held the xiatjn / test, 

tofillup the vacancies of Section 

from the procedures lai4 dowfl in this regarl in EsttSl. 

/No.78/96 dt.l8.6.1996(Annexue...A/6).They have catalogues 



the deviations in the follewinj manners 

Firstly,that whereas it has been laid iown in 

the circular in sub-para 5 under(iii) 'selectjon'that 

objective type questions may be set for about 50 of 

the total markst secondly, that about lO of the total 

marks allotted for written teSt should be set on official 

1aflJuac!e policy and rUles and, thirdly that some questions 

on the subject of 'passenjer Amenities' sh*thli also as far 

as pessible,fjgure in the questions for written examination. 

Fna1ly, at sub-para 9 unthier sub-hea4in (iii)selection' 

it has been clearly laid dw that "the Railway Mministratjon 

should ensure that there is no procedural irre!ularity 

whatsoever in the conduct of selections". Further at sub-. 

:ra-l]. it has been laid down that "all members of the 

selection 3oarj should independently assess the candidates 

under the different headjns and record their marks in the 

mark-.sheet given to them xx xx." 

7. 	Th case of the Apalicants is that not a sin!le 

question in the written test was objective type,no question 

was set on official lanuae and rules and that no question 

was put on 'passenger amenities'.The Resonients in their 

counter reply have not been able to refute the alleatjons 

effectively,They have sou!ht to pass 'short questions'set 

in the question paper, as objective type questinns.Le are 

surprised to note that the Respondents have tried to cover 

the truth in this way:whereas in the conventional type of 

examination, an examinee's capacity to narrate the facts 

of a question with reason and his command over lanua!e are 

* 
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tested; that in an objective type examination,the 

examiner seeks to test the allertness of mine of 

the canjate, his nental capacity, nei ry retrieval 

power,his command over the SubjeCt by offerirnu1tiple 

choice of answers to a question and asking him to 

answer a large number of such questions within a short 

span of t:jrne.Thus,these are two different and d.jtinct 

types of examinations to test the intellectual faculties 

of the candjdtes by using two different methods, and, 

therefore,as admitted by the Respndents,at ara-19 of 

their courter,by not including objective type questions 

in the written test,they hve,in ft,changed the system 

f examinaticn and# thusc r alnende4i. the examination scheme, 

as laid down by the Railway Board in Estt0 Sl,No.78/96. 

They have also not been able to refute the allegation 

that no question was set in official anguage;thereby 

deviatjng from the instructjons no.1 of the Selection 

scheme, referred to earlier,Sirnilarly,it is now clear 

that they have not set any question on passenqer 

anenities;thereby violatinç instruction ne8 for holding 

the selection testBy violating the instructions on the 

procedure for 1-e1djn the written test1the Respondents have 

openly and squarely infringed the regulations gcverr1ing 

the prceure of holding the selection and. thereby 'détiating 

the selection test; because,they did something which was 

not permitted under sttSl,No,7B/96,They have,thus,clearly 



vItiated instruction no,9, as quoted earlier. 

	

8 	It has been suitted at par-12 of the counter 

that the result of the said VIVa-VOCe test has not yet 

been puhli.shed.; also fid that some of the Applicants 

had brought these irregularities in the matter of 

selection test to the notice of the autho rities,by 

sulnittjng repesentatjori to the Seni:Jr Divisional 

Engineer on 21-06-2001;jch was rec&ivei on the same 

day by the addressee.we are, therefore,uflahle to accept 

the plea of the Resor.dents that the Applicants were 

late to react to a situation and,therefore,should be 

seen as fence-sitters not entitled to any relief.Rules 

are enacted by the legislature anti. reulatjons are framed 

and notified by the executives  to ensure rule of law 

in the interest of fairness and justice and that is how, 

EStt.S1.NQ.78/96 has been issued by the Resnnts to 

ensure objectivity and transparency in the selection 

systn:' but by deviating,wjtIout any zeason,from the 

condition Nos5,7, 8 and 9 of the selection process,the 

concerned functionaries hizave seriously undermined the 

administration and it is necessary to intervene in the 

matter to restore the confidence of the concerned people/ 

employees in the a&nirlistratjon. 

	

90 	having regard to the above facts and circumstances 

of the case,we find lt of force in the arguments advanced 

by learned counsel for the Applicants that the decision 
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rendered in the case of Nazir Ahrnad (sura) that 

'where a power is given to do a certain thinç in 

a certain way the thing must he done in that way 

or not at all' is eminently apiicab1e in this case. 

This principle has ,een applied by the hon'ble Apex 

Court also in the case of Rwchandra Keshay Mke(supra) 

thereby making it settled principle of law that if 

the command to do a thinT in a particular way is 

eviated,the action so taken is vitiatedbecause 

there is an implic ?rohjbjtjon to do it in any other 

w 

109 	In the result, this 0riinal Application succeeds 

and the result of the written test hell on 20.6.2001 

and 18.07.2001 and viva—voce test hell on 19.09.2001 

are set aside;havjn beQfl done in violation of the 

selection procedure laid down for this purpose in the 

Estt.S1.t,78/96 and the Respondents are hereby directed 

to hold a fresh selection test strictly according to 

the instructions laid down in the said Estt,Sl.r.78/96 

by calling all the officials,including the Applicants, 

who were el Li 	when the selection test was tifjed 

er1ier on 25O52Oo1 ,to the fresh selection test, 

There shall be no order as to costs. 

/ 	 - 	- - 
(MAIt RAN NtHANTy) 

MMBER( JUDICIAL) 


