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IN THE CENTRAL AIMINISTRATIVE T BUNAL
CUTTAKX BENCHs CUTTACK .,

Qriginal Applicition No,410 of 2001
Cutteack, this the |\3™W @8y of February, 2004,

Prabhata Bihari Mohapatrms, GEwn Applicant,
-Versus-
Union of Ihdia & Others, cese Respondents,

FOR INSTRUCTIONS

1. whether it ke referred to the reporters or not?\[\G/,\

2. Whether it be circulated to all the Benches of

theCentril Adninistrative Tribuml or notz 1o 3>’
/ {/\/\4 J’W —— 2 D'L\‘ﬂf
(B.N,SOM) MANQ RANJAN MOdANTY)

V1 CE- CGHAL RMAN MEMBER(JUDL (I AL)



CENTRAL AIMINISTRATIVE TRIBUNAL
CUTTACK BEN(Hs CUTTAXK

Original Application No.410 of 2001
cuttack, this tEe (3, @y of F@mazy, 2004

CO RAM;

THE HONQURAELE MR.B.N, SOM, VI CE-CHAILRMAN

AND
THE HON'BLE MR.M,R.MOHANTY, MEMBER(JULL CI AL)

Prebhata Bihari Mohapatrs,

Aged about 37 years,

S/@ .,Kulamani Mohapatra,

Resident of Tirtsl,

At/POs Tirtol,

Dist; Jagatsinghpur,

presently werking a@s chief
Estimator in lte office of

Chief Engineer(censtruction)
Heddquiérters,South Edstem Railway,
BHUBANES WAR, eess Applicant,

By legdl practitioner; M/s.S.,K.DRs,S.Swain,Advocates.
sVersuss

l. Union of Indi@ represented through
General Manager,South Eastem Railway,
Garden Reach,Calcutta-l,

24 Chief pPersonnel Qfficer,
South Eastem Railway,
Garden Reach, Calcutta,

. Chief Engineer,South Eastem Railway,
Garden Reach, Calcutta. oo Respondents,

By legal practitioner ; Mr.B.Pal,Sr.counsel
and

Mr.D.N.Mishri, Counsel for Rlys.i
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O RD E R

MR.MANO RANJAN MOHANTY,MEMBE R(JULL CLlAL):s~

Not granting hhke Applicant promotion(to
the post of AEN,Group B,with consegquential benefits
was the subject matter of challenge in this Original

Applicetion in an earlier litigation (O +A.ND.235/1999)

U/s.19 of the Administrative Tribunals Act,1985 and the

said mdtter was disposed of on 20=11-2000,with the
following directionsg

"XxX xx xx.We dispose of this 0,A, with a
direction to the Respondent Nos.l & 2 that

the case of the Applicant should be considered
in the light of action taken in the case of K.
Praphakar Rao and our observatisn and direction
above in case,on the basis of his performance

in the viva-voce,he is required to be empanell ed,
then @& proposal should be sent by theRespondents
to the Rallwdy Board to consider the case of the
Applicent for empanelment and appointment to a

Gr.B post of AEN in keeping with his medical
stangargv, .

The Respendents/Railways challenged the said order of this
Tribunal before the Hon'ble High Court of orissa in a Writ
spplicetion(oJc Ne.2099/2001); which was disposed of on

28-03-2001 with the following observations and directionss-

"Mr.pal is right in his legal submission that

N0 madndamus c4n be issued to an authority te
decide any issue on thebasis of a case which

was disposed of on concession or showing some
kind of indulgence.Therefore,if K.p rabhakar
Re0's cease hds been decided on some concession
or by way of indulgence,it cennot be treated as
@ precedent and the Opposite party No.l's case
cannot be disposed of by following Kk .prabhakar
Rao's cese.,If the provision of Rule 206.2 of the
Indian Railway Establishment Manual was fsllowed

angd KPP rabhaxar Ras's cese was disposed of Onjz
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the basis of the said Rule,Opposite party No.l

is available to be aunsidered in the light of
that casen,

After the disposal of the writ petition by the Hon'ble
High court of Orissa, the case of the Applicant was

examined and rejected by the Respondents under Annexure-1 2

deted 31.7.,2001 with the following reasonings;-

"Pa&ra 206.2 of Chapter II Section A of the

1 REM,Vol .l-Revised Edition,1989 dealing with
medical fitness of employees selected for
promotion td® Gr.B reflect the pesition so
contained in Board's letter No -E(GP)80/2/8

dated 16.12,1983(copy enclosed) .The provisions

of this letter has been completely changed by
issue of Board's lette No .E(GP)80/2/8 dated
31.10.1991(copy enclesed) whichis in supersession
of the instructions contained in the letter gdated
16.12.1982.Therefore,with effect from 31,10.1991
the provisions of Board's letter dated 31.10.91
haVe replaced the provisions of para 206.1 of
Chépter 11 Section A of IREM.As per the Board's
letter dated 31,10,1991 only those candida tes

who passed the prescribed medical stangard only
should be called for viva-voce,and those who do
not pass the prescribed medical stangardg should
not be permitted to Gr.B even on aghoc basis,

In the light ef Board's instructiens vige
letter dated 31,10,1991, the promotion ofshri K.Pe.
R0 @s AEN by SE Reilway vide order dated 20.6.
1997 was without auhority and a mistake.xx xx.

In view of the position indicated in pa -4
above, the fact of promotion of Shri Rao which was
contmery to Board's instructions of 31.10.1991
and therefore agdinst para 206,.2 of 1 REM amended
thereby and without authority, cannet be taken

4s & precedent to decide the case of shri Mphapatra

in his favour. xx xx".

challenging the @bove order in the present Original
Application under sectien 19 of the Administrative Tribunals
Act,1985,it hds beensubmitted by the Applicent that the o rder
of rejection is not @s per the directions of the Hon'ble

High court of Orissa ang, hence,the Applicant is entitled to

get the promotisn, 14 hds been submiteed thatq/
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since the grievance of the Applicant lies on the basis
of the provisions of parm® 206.1(basing on whichanother
person was given promotion), the order of rejection stands
contrery to the decisions of the Hon'ble High Court of

Orissa,

- Respondents have filed their counter
reiterating the stand taken by them in the impugned
order and by repeating the fact basing on which the

order of rejection under Annexure-l2 was passedq

3. We have heard leamed counsel appearing for
both sides and perused the mateials placed on record.The
crux of the matter is that @s to whether basing on the
directions of the Hon'ble court of Orissa,referred to
débove, the case of the Applicant has been considered for
promotion to the next higher post,It is seen that the
Hon'ble High court of Orissa citegorically observed as

under; -

“1f the provision of Rule-206.2 of the Ingian

Riilway Establishment Manual was followed and

K.Pabhakar Rao's case was disposed of on the

basis of the said Rule,Opposite party No.l is

available to be considered in the light of that

cas e,
Neither in the order of rejection;nor in the

counter,it has specifically been sald by the Re5p3ndentsj/
=
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that the provision of Rul e 206,2 s been followed(or
not) while giving promotion to shri K.prabhakar Rao.
Rather it has been pointed out that the promotion of
Shri Rao was contrery to Board's instructions dated
31.10.1991 ang, therefore,against para 206.2 of IREM I

s a8mended therby,

On interpreting the order of rejection ‘
passed by the Respondents,it prima facie shows that, i
though theyhave followed the psr® 206.2 of I1REM,while ‘
giving promotion to Shri Rao, the same was agaims t the
@mendnent cirried out on 31,10,1991 to the pam 206,2
of I RRM,

4. In view of the above,we hold that the orders
©f the Hon'ble High Court of Orissa,have,properdy,not

been complied with and therefore,we have no hesitatisn

to hold that the order of rejection under Annexure-l2

dated 31.7,2001 is not sustainable in the eye of lawy ang

the Applicint is entitled for consideration for p omotion
to AEN Group =B post retrospectively,as per the directions

of the Hon'ble High Court of Orissa;which the Respondents
should do within a period of 90 days from the date of

receipt of @ copy of this order.we order acco rdingly.

5. In the result, this griginal Application is
$ k"P —
disposed o0f.No costs, s~ c,u,\,,%
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(B.D (MANO RANJAN MCHANTY)
Wmm MEMBER(JULX CI AL)



