
Is 

a, 

CENTRAL ADMINISTRATNE TRIanL 
CUTTACK BENCH: CUTTACK 

OR 	INAL APPLICATION NO 373  OF  200 
Qittack this the 	day of Jov. 2004 

Srnt.Prema].ata Sahoo @ Bewa ... 	applicant(s) 

VERSUS 

Union of India & Ors. 	... 	Re5 pond ent (s) 

OR INSTRUCTIONS 

3. • Whether it be referred to reporters or not ? 

2. 	Whether it he circulated to all the Benches of 
the Central Administrative Tribinal or not ? 

[ 

( B.N. SOM-)-
V ICE.. CHAIRMAN 



A I1S1ATIVE TiUUNj. 
Ci: CUTTACI.  

Cuttëck this the 54day of  .N 2OO4 

h(i 	i(JM, VlCc1MM 

Smt.?relat Sh 	Bewa, ae.)ut 65 years, 
Lte Mdan Sundjjr Sahu of Viii-Mandjdhua, 

-Deui alger , Dist-Dhenkanal 

Applicant 

By the Ad V C at es 	 Mr • 	o h anty 
-vtu- 

Uniôn of India represented thruh Secretary, 
Ministry of Railway, Rail Ehawan, Nw Delhi-i 

Gneral M;na!er, South Eastern,  Iai1way, 
Garden Reach, Calcutt.a-43, west !enal 

Divisional Rail way Manager, South Eastern Railw', 
}hura 	ad, 	/-Jatani, Dist-Khurda, Criss 

Divisional ersna1 Officer, 5uth Eastern Ri) way, 
lKhurd a ReaA, £/_Jtni, i st-Khurda 

Divisional /ccuts Officer, South Eastern Railway, 
Khurdê Road, t/_Jatan5., Dist-Yhurda 

esponients 

By the Advocates 	 M/S.ii. kal 
ishra 

J e 	E t 

This €'ri4inal Application, 

under Section 19 of the Administrative Tribunals Act, 

1985, hs been f1ld ky Smt,Premalata Sahu, Wife of 

1&te Madan Sundar Sahu, claiming payment of family 

pension and êeathcum-retiren1ent dues of hr deceased 

husband. 

2. The fác 	in 1rief, accrdinfj to applicant, 

that her husani, while wrin as Substitute T&-en 

Porter at Taicher in erstwhile 	ailways died on 

5.5.1978. But the Resnents-RailwayS did nct sanctin 
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family ensior and •ther death Imenef its to the family 

of the deceased although the ap1icant had represented  

to them time and again. Her qrievnce is that she  is an 

old lady without iriy means and the delay in !ettin4j 

positive resrnse from the esondents is causing 

her mental depression and financial hardship. She has, 

therefore, approached this Tribunal seekine, directin 

to be issued to the espndents-ailways to sanction 

family pension in her favour with effect from 5.5173, and 

to pay renal interest on the arrear amount of family 

pension with cast z4f ]itiation. 

3. 	espndents-ftaiiways have •ppssed the prayer of 

the applicant ley filing a detailed counter. Their stand 

is that the deceased husband of the applicant was working 

as substitute Tojjen  Porter, which is not a pensiorAle 

appointment/post. Referring to Aule 2315 of Indian Railway 

Establishment Pcanual (in short Manual) Respen0ents have 

sumitted that 'Su)stitutes" are persons en!aced in the 

spondents-Depertment on reulr scales of pay and 

allowances alicale to posts a!ainst  which they are 

emplsyed and that unless and until a substitute i 

sored/app.inteE aainSt a regular pest1  he is not 

treated as railway servant nor is he entitled to pension 

or family pension. They have also denied that the sstitutes 

are req Ui ar/terilpor ary railway servants. They have also 
the ft 

rouht to the notice of the Triiunal/that after the 

death of her husband, 	the applicant was appointed as 

Shed Khalasi on 29.e.197. Later enshe was promoted as 

Khalasi Helper with effect from 1e.1988. Thus it is the  

K 
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case of the Respondents that they have offered whatever 

benefit is available to the fnily of a substitute on 

count of death in service. More than that, the family 

of the substitute is not entitled any other benefit. 

Citing the decision rendered by the Hon'ble Supreme Court 

in the case of Rwi Kiinar & Ore. vs. Union of India & Ore. 

(reported in 1988(2) SCR 138, the Respondents have submitted 

that no retiral benefit is available to casual labour 

under the Railways. 

The applicant, by submitting a rejoinder has 

replied that in terms of Rule-2318 of the Railway Establis1nent 

Manual, substitutes are to be afforded "all the rights and 

privileges" as may be admissible to the temporary railway 

servants on completion of more than six months of continuous 

service • The late husband of the applicant passed away 

while working as substitute Token Porter and therefore, 

he should be afforded all the rights and privileges as 

admissible to temporary railway servants when he had served 

more than six months of continuous service. 

I have hears Shri T.K.Mohanty, learned counsel 

appearing for the applicant and Shri B.pal, learned senior 

counsel (assisted by Shri D.N.Mishra) appearing on behalf 

of the Respondents-Railways and also perused the materials 

ple6 before me. During the oral submissions the learned 

counsel of both the sides have strenuously argued for and 

against the matter. 

The learned senior counsel Shri pal submitted 

that in terms of Rule-2318 of the Manual a substitute is 
for pension 

entitled to count his perviceprcøvided his substitute 

service is followed by regularisation. In the instant case 



as the husband of the applidant died before he ws 

regularised, the applicant is not eligible for family 

pension, more so, when her husband was not borne 

the pensionable establis1nent of the Railways. To make 

it more conspicuous, Shri Pal idded that family pension 

is only payable to the families of those railway servants 

who are entitled to pension and no railway servant, who 

does not hold a pensionable post is entitled to pension - 

far lees to grant of family pension, which is an ancillary 

to pension. in the instant case, as the job of a substitute 

token porter does not come within the scope and meaning 

of pensionable establiinent, the applicant cannot claim 

the benefit of family pension. On the other hand, the 

learned, counsel for the applicant Shri T.K.Mohanty, relying 

on the decision of the }-Ion'ble Supreme Court in the case of 

Pravabati Dcvi v. Union of India & Ors. (rep'rted in AIR 

1996 Sc 752) emphasized that the iscue has alr&ady been 

examined by their Lordships wherein it hs been held, that 

in terms of Rule 2318 of the Manual, a substitute employee 

on completion of SiX months is to be afforded all rights 

and Lrivilecies as may be admissible to temporary railway 
(emphasis supplied) 

servants and the word 'all rights' having been interpreted 

by the Apex Court as including the right of pension and 

family pension.Ht further sub'nitted that the Apex Court 

had decided that matter in an appeal against the judnent 

of the  C.A.T.,.Patna Bench. i-ijch had rejected the petition 

of the family of a substitute for gramt of family pension, 

but held that because of provision of Rule 231EJ, the 

substitutes are entitled to pension. 
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I have gone through the provisions of Rules-2315 

and 2318 of the Manual,1969 of the Railway and the case 

laws referred to by the applicant and. the Respondents. 

I have also gone through Para 801 of Pension Manual,1950. 

There is no dispute about the matter that pension 

is payable in terms of the Rules made under Railway Pension 

Rules,1973. However, Rule-2318 postulates that a substitute 

is entitled to all the rights and privileges as may be 

admissible to temporary railway servants as soon as he 

completes six months continuous service. Normally, no 

substitute 9by the very nature of such employrnent,is likely 

to have such a long spell of continuous service. Under 

Rule 2319 of the Manual, abseie of a substitute on duty 

except on account of medical treatement in connection with 

injury sustained on duty is not to be counted as continuous 

service. Nontheless, if under certain extraordinary 

circm5tances, any sbbstitute is continued for six months 

at a stretch, he shall have to be granted all the rights 

and privileges as that of a temporary railway servant. 

There is no doubt that this provision made in the Railway 

Manual gives the substitute a superior position than the 

casual worker, who are recruited through a regular process 

of selection, medically screened and work. continuously 

in temporary status for long years before they are absorbed 

against Group D posts in their turn. Fifty per cent of 

their temporary status service is added to the period of 

regular service for the purpose of pension. On the other 
the 

hand, there is no rule laying downLprocedure for recruithient 

of substitutes, who are supposed to work as and when need 
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basis. In the circumstances, it is a matter for the 

Respondents-Department to examine whether the substitutes 

should get superior privileges than that of the casual 

labourers, who constitute the bulk of their manpower 

resource and constitute their vital life line. The casual 

labourer is not entitled to pension and. therefore, in 

case of death of a casual labourer, the family is not 

entitled to pension. This creates an unreasonable 

discrimination between the categories of casual labourers 

and substitutes employed under the Railways. It is high 

time if this apparent discrimination in the terms and 

conditions of service betwe€n the substitutes and casual 

labourers is looked into and this apparent contradiction 

made in the provisions of Rule 2318 of the Manual and 

Para-801 of Manual of the Pension Rule is ironed out 

at the earliest possible oi:portunity. 

9. 	so far as the present alication is concerned, 

the applicant has not submitted the record of service in 

respect of her husband before me to know as to whether he 

had completed six mohths continuous service as substitute 

T.P. to be entitled to all the rights of a temporary 

railway servant. The Respondents in their counter have 

stated that no record in respect of the engagement of the 

applicant's husband is available at this distant date 

except his name and. desiqnation in the service record. 

I had also given an opportunity to the learned counsel 

for the applicant to produce materials in support of 

the service period claimed in respect of the deceased 

railway servant, but he could not supply any material 
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to that effect. In the circumstances, it could nab be 

proved that the applicant's husband had ccmp].eted six 

months continuous serrice as substitute T.P., Taicher, 

.C.I. As this vital fact of the case regarding the 
of the deceased 

exact length of serviceLccu1d not be proved by the 

applicant by producing the relevant material, she could 

hardly claim the benefit available under the Ibile 2318 

of the Railway Estt, Manual. On the other hand, the 

learned senior counsel for the Respondents by producing 

the Attendance Register of T .P • Talc her .0 • I • Shed in 

the counter which was inspected by the learned counsel 

for the applicant proved that the Iisband of the applicant 

had never been engaged continuously for more than s ix 

months • Accordingly, this O.A.  fails • No cos ts~-,L . 
- 

( B.N. SOM-T 
V ICE.. CF1AIRMN 

Ra 
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