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IN THE CINTRAL ADMINISTRATIVE TRIBUNAL
QUTTACK 8 BNCHs QUTTAK,

ORI GINAL AFPLICATIGN N@, 365/2861

Bharat, i Applica t,
-Vrs.-
Unien of India & @rs. Respendents,

F@R INSTRUCTIGNS

1. whether it be referred te the reperters er nety \/g

2. whether it be circulated te all the Benches of the N 2

Trisunal er net?

~—

¥ , Lo Mol &4 [,
(X sem (MANORANJAN MO HANTY)
CE- CHAI RMAN MEMB ER(JUDI CIAL)



CENTRAL ADMINISTRATIVE TRIBUNAL

UTTACK BENCH: QITTACK,
ORIGINAL APPLICATIEN N@, 365 6F 296l
cattack, thds the 14?}.’ day ef Sept., . 2003
CeRAM

THE HONQURABLE MR, B,N, SOM, VICE-CHAI RMAN
AND
THE HON'BLE MR, MAN@RANJAN MOHANTY, MEMS ER(JUDL,) .

.Ql.

BHARAT,

s/e.,Udia,

Aged adeut 55 years,

working fer gain as Gate Keeper in

the office of Sectien mgineer (Permanent way),
Barang, S, E, Railyay at present residing at
Arueul P@ Arueul,PSsTatni, pistrictskhurda,

eve Applicant.
By legal practitiemers Mr,Achintya Dpas,Advecate,

1. Unicn ©f India represented by the General Manager,
Seuth pastem Railway, Carden Reach,Kelketae43,

2. The pivisienal Railway Manager, S, E Railway,
Khurda Read, pesJratni,pjstrictgkhurda,

3. Sr.pivisienal melneer(Ce-6rd,)Khurda Read,
PesJatni, pistkhnrda,

4. Assistant megineer, s, E.Railway,Bhubaneswar,
seese Respandents,

BY legdl practitiener ;3 M#p., D.N.Misra,S.K, Panda,S,Swain,
Standine ceunsel,

'o-.--‘o'o-o‘o'o’o-c-n-c‘o-o-o-c-c--‘o~o-o-o-o-o-o—.-.-.—.-.-

@RDER
MR, MANO RANJAN MOHANTY, MEMS ESW& CIAL) 3=

Applicent named BHARAT,while werking as
G%te Keeper £ Baranga of Klurda Read Railways pivisien
(under the seuth Eastem Railways new past Osast Railways)
was issued with a set of majer penalty charges(under Annexure.

A/3Pated 18.7.2000) allegine gress derelictien eof auty,
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Hewever, after cenclusien ef the said preceedings, the
Applicant was issued with the erder o £ punishment(under
Mmnexmre-A/S dated 26.02.2001),8y withhelding his pay
at #,3,868/~ fer a period of three years, The Applicant
did net challenge the said erder of panishment under
Annexure-d/5 by prefering any appeal, while the punishment
was stil]l in ferce, the Applicant was issued with a
netice (by the Senier pivisisenal meineer(Ce-ed.) Seuth
Bastem Rallway,Khurda Read i. e. Respo'ndent Ne.3) under
Annexure-2/6é dated 08.05.28¢1 fer enhancing the erder
of punistment,whereln he was asked te susemit a reply within
a period of ten days,Applicant has alse susmitted his
Leply under Anexure-A/7 dated 19.65, 2061.2t this stage
by an erder dated 25.07, 2001 (under Annexure-A/8) , the
punishment (under Mnexure-A/5 dated 26.02, 2001) {vas
cancelled by the pisciplinary Autherity and the Applicant
was issued with the erder of punishment of dismisgsal £ zem
service under Annexure-3/9 dated 26.97,2001.In the said
premises, this eriginal Applicatien has been filed under
section 19 of the Administrative Trisunals Act,1985,

2. The Respendents have filed a written ceunter
te the submissiens made by the Applicant in hisg @riginal
Applicatien,

3. ' We have heard Mr.A,Das,learned Ceunsel
appearing fer the Applicant and Mr,D,N.Mishra,Lcamed
Standing Ceunsel appearing fer the Resendents/mMilvays

and perused the recsrds.
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4, It is the submission of the leamed
Ceuncel fer the Applicant that the shew-cause netice
issued by tﬁe Senier pivisional meineer(Ce-erdinatien)
dated 08.65.2001 is bereft of any reasens and he haé ne
jurisdictien and cempetence te issue such a notice fer
enhancement of punishment; he net seing the Reviewing
Autherity; ner the Autherity empowered te de se under
Rulé-zs ef the pisciplinary and Appeal Ruees.It is
arqued py him that wasing en such shsw-Cause netice the
order of punishment of dismissal (which has seen passed
under Annexvure-A/9 dated 26-67-2061) is net sustainable
in the eye of lawpespecially when the erder by which
the punisiment of dismissal has been imposed (Annexure-
A/9 dated 26,07, 2“1) is alse mereft of any reasen, It is
further argued by him that ne reason,vwhatssever,bhas been
given either in the show cause netice er in the erder of
punishment and as such,&ceerding teo the law, the same
are net sustainasle, The Respendents in their ceunter
(at para-16) have submitted that i:he Respendent Ne. 3
whe has issued the shocw-cause notice is the Reviewing
Autherity ef the Applicant‘ and, as such, there was nething
wreng in issuing the show cause netice,As regards the erder
of punishment it has meen submitted in the ceunter that
since the reviewing autherity has passed the order,after
perusing all materials ,and the same having bPeen commnicated
ey the Asgistant meineer/pisciplinary autherity, there was

nething wreng in 1t,AS regards the nen-speaking erder,
as has been submitted by the leamed ceunsel for the

Applicant,it was submitted by the Respendents that since tlﬂ
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earlier order of punishment was not cemmensurate with.
the nature of miscenduct,it was decided »y the cempetent
authority/reviewing autheority te review the order of
punishment and, accerdingly, the earlier erder of punishment
was Cancelled and the Applicant was impesed with the erder

of punishment of dismissal,

5. we have leeked inte the Rule-25 of the
Discipline and Appeal Rules as alse the netice of shew-
cause under Annexure-A/é¢ dated 8.05. 2061 and the erder
of punishment under Annexures-A/9 dated 26.87.20¢1.Nothing
has seen placed en recexd te show as te hew the Senier
Divisicnal meineer(ce-erdinatien) is/was the Revisienal
Authority ef the Applicant.on a dare reading e f the show
cause netice, it is crystal clear that ne reasen has
peen given as te why the Senior pivisisnal maeineer
(Ce-o®rdination) did net agree with the findings ef the
Disciplinary Authsrity.Ne reasen has alse been supplied
ef dismissal
te show as te why the higher puni shment/was impesed en
the Applicant,It has alse net been diséloseﬁ as te hew/
why the punishment, as was impesed en the Applicant(sy
the pisciplinary autherity)was net cemmessurate with the
nature of miscenduct, prurther,en perusal ef the eorder of
punishmen t(under Annexure-A/9 dated 26.07, 2061) it
revealed that the order of punishment was cemmunicated
te the Applicant in a printed ferm witheut discussine the
reasens, It alse dees not disclese that the rgpresentatien
which was made oy the Applicant (under Annexure-A/7 dated
19,05,2801) was at all taken inte censideratien, we a:}‘_f/

e
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aghast te nete here that when the Applicant was

inflicted with the severr order of pnishment of

dismissal,ne reasen was given,In the counter filed

by the Respondents,ne attempt has seen made to disclese

the reasens that weished in the mind of the secalled

Revisienal/cem etent autherity te enhance the gunishment,

 Ne eppsrtunity of persenal hearing was alse given te

the Applicant sefore passing the erder of punishment,

The otder of punishment was snly passed with the fellewing

WO Ids g

*yeu are hersey dismissed fram the
service with effect frem 26,97, 2801.
The erder has sanctien o f competent
Autherity®,

we are fortified by the decision of the Hen'Ple Apex

Ceurt in the case of RAM CHANDER VRS, UNITN OF INDIA

(reported in AIR 1986 SC 1173) wherein it was e®served

as unders.

Mk XX XX, Such meing the legal pesitien,

it is of utmest impertance after the Forly-
second Amendment as interpreted sy the
majerity #€ Tulsiram Patel's cCase that the
Appellate Autherity must net enly eive a
hearing te the Gevermnment Servant cencermmed
PUL alse pass a reasened eorder dealinewith
the conLantiens ralsed ®y him in the appeal,
we wish te emphasize that ressened decisiens
ey trisunals,such as the Railway Beard in the
present case,will premete guslic cenfidence
in the administrative precess,An oejective
consideratisn is pessisle only if the
delinguent servant is heard and given a
chance te satisfy the Autherity regarding

the final erders that may se passed on his
appeal, Consideratiens of fair-play and justice
alse require that such a persenal hearing

sheuld ese givenw,

The Hon'ple Supreme Court of India have prepeunded the avave
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princlples, after taking inte censideratien Rule 22(2) ;

which reads as unders.

"22(2) .In the case of an appeal against an
order impesing any ef the penalties speci fied
in Rile-6 exr enhancing any penalty impesed
under the said rile, Eﬁe appellate autherity
shall censider -

(a) whether the precedure laid dewn in
these rules has meen complied with, and

if net,whethexr such men-cempliance has
resulted in the vielation of any previsiens
of the constitutien of India or in the
failure of justice;

() whether the findings ef the disclplinary
autherily weke warranted by the evidence gn
the recerd; and

(c) whether the penalty er the enhanced
penalty impesed is adeguate, inadeguate or
Severe and pass o rders;:

(1) cenfirming, enhancing, reducing
or setting aside the panalty;

eRrR

(1i) remitting the case te the authwri ty
which impesed or enhanced the penal ty
or ta any ether autherity with such
directions as it may deemed f£it 3n the
circumstances of the casew,

6. Te say the least, the order of sanishment is

Just a mechanical repreductien ef the Rule-25 of the railyay
Servant mles witheut any attenpt en the pazt of the

Autherity either te marshall the evidence en recard with a
view t» decide whether the findings arrived Bt by the
disciplinary autherity ceuld be sustained or net, There is

alse ne indicatien inthe show cause as a?.r;togder of punishment
that the authority applied its mind as te whether the act

of miscenduct with yhich the applicant yas charzged tegether

with the attendant circumstances and the past recerd of the;
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were such that he sheuld have seen visitad with the

extreme penalty of removal frem service fer a single
lapse in the span of many years of service, pismissal

or raMeval frem service is a matter of grave cencem

te a Clvil servant yhe after such lene peried of Service,
may net deserve such a harsh punishment, The mai lway |
Beard have alse issued varieus circulars with regarcd

te passing of speakineg erder in such cases as is Present
ene and theugh reliance was placed en such circulars By
the leamed Ceunsel for the Applicant,we are net inclined
te g0 inte these circulals en the face of the areve Qell

Settled law of the Hgn'sle Supreme Ceurt,

e Since we have already taken a view that the
punishment erder is not sustainasle,we are net inclined

te deal with regard te the ether peints urged ey the

Leamed Ceunsel fer the Applicant in his e@rieginal Applicatisgn

as alse during the eral susmissien,

8. SinCe the shew cause netice under Adnexure-A/6
dated $8,05,2001 and the order of gpunishment under
Annexule=-A/9 dated 26,97, 200]1 are sereft of my reasen

the same are heredy quashed being net sustainasle,

9. In the result,this eriginal Applicatisn is
allewed. No cests, \p B
=
6164100

(MANO RANTAN M HANTY)
CE~CHAT RMAN MEMBER(JUDICIAL)



