0,A.No, 316 OF 2001,

ORDER DATED 19-12-2001,

Heard shri Akshaya Kumar Pa rida, the applicant in
person and shri B,K,Nayak, Learned Additional Standing
Counsel (Central) appearing for the Respondents hnd have
also perused the pleadings of the parties. The applicant
has also filed written note of suomission with copy to

other side, which has also been taken note of,

Applicant,in this Original Application, has prayed
for quashing the order dated 19-7-2001, at Annexure-5 on
different grounds urged in the Original Application,
Respondents have filed counter opposing the prayer of
applicant,Ne rejoinder has peen filed,By way of interim
order, the applicant has prayed for staying operatiocn of
the order at pnnexure-5.,0n the date of admission, the
counsel for the applicant,who was a,pearing tren,only

prayegl fOor consideration of granting him the Subsistence

Allowance and accordingly,order was passed to grant him
the subsistence allowance in accordanCe with Rules.Before
considering various submissions made by the applicant

and Leamed Additional Standing Counsel in support of }
thelr respective stands, a few admitted facts of the

matter will have to be noted,

The applicant is working as Senior auditor in

the office of the Accountant General (Audit).In order dated
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4-3-2000 (Annexure- 1), he was placed under suspension
pending drawal of disciplinary proceedings against him.
while the applicant remained under suspension, he was
arrested by the police on 31-5-2001 in a Crl.case,which
according to him is false and fabricated but admittedly,
the applicant remained in custedy from 31-5-2001 till
19-_»6-2001 when he was enlarged on bail,Applicant in his
letter dated 20.6.2001 (Annexure-2)informed the Depart-
mental Authority about his having been taken inte cugtedy
on 31-5-2001 and having been released on bail en
19-6-2001.Thereafter,in order dated 16-7-01, at Annexure-3,
the suspension order dated 4-8-2000 was revoked with
immediate effect.Applicant's case is that after getting

en 17,7,2001,
this order dated 16-7-2001/he reported for duty on
19,7,2001 and submitted his jeining report which is at
Annexure-4, Again on 19,7,2001, the impugned order of
suspension was issued.On this order of suspension,it has
been mentioned that a case against the applicant in respect
of a Crl, offence is under investigation and in connection
with the case, the applicant had peen detained in custedy
from 31,5,2001 €&=ceeding 48 hours and therefore,in temms
of sub-rule~-2 of Rule-10 ©0f CCS Riles,1965 he is deemed
to have been suspended w.e. f. the date of detention 1i,e.
31.5.2001 and was remained under suspension until further
orders,It is this erder,which the applicant has challenged
on various grounds which are discussed below in seriatim,

The first point urged by the applicant is that

going by the CCS(CCA) Rules, the omler at Annexure-5 is

mis-conceived as no such order could have been passed
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under sub-pule-2 of Rule-1C and the order,if at all,should

have been passed under sub rule 5(b) of Rule-10, Before considerim

the submissicns made by the Applicant,in support of this
contention,it must be noted that even if it is taken for
granted that the apove submission ©f Applicant is correct,
merely by the reason of quoting a wrong rule, the order
at Annexure-5 will not get invaelidated because this is an
ordier of deemed suspension.In any case, the submission made
by the applicant in regard to the above stand has to be

noted.Clause-b of Sub-Rule-5 0of RuUle-1C is extracted below:

L4
*10,suspension,
XX = XX

(5) (b) where a Government servant is suspended or

is deemed to have been suspended (whether in connection

with any disciplinary proceeding or otherwise),

and any other disciplinary proceeding is commenced
against him during the continuance of that suspension,

the authority competent to place him under
suspensicn may, for rezsons to be recorded Doy him
in writing,direct that the Govt, servant shall

continue to be under suspension until the temiination

of all or any of such preceedings™,

On a careful reading of the aoove rule,it appears that this
Rule only provides that when a Government servant is suspended
or is deemed to have deen suspended(in connection with any

disciplinary proceeding or othemwise)and another disciplinary

proceeding is commenced against him during the continuance

of that suspension, the authority competent to place him under
suspensicn may, for reasons to be recorded Py him in writing,

direct that the @vernment servant shall continue to oe under

suspension until the termination of all or any

of such proceedings. On 2 plain reading of the Rule,
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it is clear that this Rule is attracted when during the pericd
of suspension of a Government servant, another disciplinary
proceeding is commenced against him. Rule specifically
speaks of ™any other disciplinary proceeding®. It is not
the Gase of applicant that his suspension order at
Annexure-5 is Decause of initiation of a second disciplinary
proceedings -against him and therefore,clause-b, sub-rule-5
of RuUle-1C 1is not at all applicable in the case.In the
instant case, applicant has been ordered to be deemed to
have been placed under suspension with effect from the date
of his detention,such an order can be issued only under
sun rule-2, Even though frem the date of Dbeing detained in
custedy, a Government servant is deemed to have been placed
under suspensiocn,if the period of detention exceeds 48 hours .
sub mule-5(b) specifically provides for an order of
Appointing Authority,as such even in the Case of deemed
suspension,an order is neCessary and Annexure-5 is nothing
but such an order.In view ¢f this,we reject the first
contention cf the applicdnt,

The second contention of the applicant is that he
was placed under suspension on 4.,3,2000 w.e.f, 3l- 5-2001
when he was taken him to custedy and detained for moethan
48 hours,Applicant's case is that when the Departmental
Authtorities have revoked the suspension in order dated
16, 7,.2001, then both the orders of suspension have come to
an end and a further orier of suspension as at Annexu re- 5

can not be legally issued.we find no merit in this

. : i a ed
contention because even though the Applicant is  Gee%
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te be under suspension from 31,5.2001 because of his
detention in custody for megethan 48 hours, sub rule(2)
of Rule-10 provides for an order of the Arpointing Authority
and there has to Dbe such an order stating that the
Applicant is deemed to De under suspension from 31.5.2001
even though on 16.7.2001 his earlier suspension order was
revoked.Moreover, the order itself specifically provides
that order placing him under suspension dated 4.3, 2000 is
rewked and there is no mention in this order regarding
his deemed suspension frem 31, 5,200l which order has been
issued only on 19,7.2001,This contention of the applicant,
is, therefore, held to oe without any merit and 1is rejected,
The applicant has relied upon the decision of the
Hon'ble High Court of Calcutté in SURYA KUMAR CHATTERJEE AND
ANOTHER VRS, S,N.BANERJEE AND OTHERS reported in AIR 1955 -
CALCU TTA 365, we have gone through this decision.In this decisgion
the Hon'ble High Court of Calcutta have held that when a
person is suspended inasmuch as he was arrested and the
MemOrandum directing his suspension was on the footing that
he was arrested by virtue of certain charges having been
preferred against him, this could not be taken to De a
specific order which directed his suspension during a time
when he was not detained in custody or imprisoned.In the
instant cCase the deemed order of suspension dated 19, 7, 2001
was 1issued after the applicant has oeen enlarged on oail,
Moreover, the apove decision of the Hon'ole High Court of

Calcutta came much nefore the introducticn of CCs(CccA rRules, 1965
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and in the above decision, the Hon'ole High Court of galcutta
have considered the provisions of posts ami Tel egraphis

Manmual Wl,II, Appendix-3,section IV, The case before us is
governed by Rule-10 of CCs(CCA)RrRules,1965 and the above
decision of the Hon'ble High Court of calcutta does not
therefore provide any support tc the case oof Applicant,
Learned ASC has relied on the decisicn of the Hon'ble

High Court of Calcutta in the case o0f MIHIR KUMAR DAS VRS,
STATE OF WEST BENGAL reported im vol.23 1980 (1) SLR.The
Hon' ble High Court of Calcutta have held in the context

of west Bengal Classification,Control and Appeal Rules,

1971 that when a @vt, employee is detained in custody
exceeding 48 hours,he is ifsofacto placed under suspension

and that suspension does not stand revoked automatically

on his being released from custedy or acquittal from the
Criminal charge,An order of revocaticn of suspension is
necessary.?his decision has no application to the present
Case.Learned ASC has referred to the decision of the HOn'ple
Supreme Court in the case of R,JEEVARATNAM VRS.STATE OF
MADRAS reported in AIR 1966 sC 951.This decision has been cited
by learned ASC in the context of the averment made Dy the
arplicant that the impugned order dated 19,7.2001, he 1is deemed
to have been placed under suspension w.e., £f. 3l.5,2001 and thus,
this order of 19,7,.2001 has given retrospective effect.an
order of deemed suspension must necessarily oe with retrosp-
ective effect because only after the conCemed Government
servant is detained in custody exCeeding 48 hours he is

deemed to be under suspension from the time he 1is detained
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s; in custody,The very rule, therefore, provides for retrospective
4“ operation of the order of deemed suspension, This contention
"’ : of the applic_ant being without any force,it is not necessary
; to decre further into the decision cited by learned ASC.

In view of our above discussions,we hold that

the Original Application is without any merit ard the same

is rejected.No costs,
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