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Smt.Ichhabat
Wife of Late
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® e

Applicant
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DVS.N-R.Routray
S WN LMjis hra
~VERSUS.
1s Union of Indi
Manager, Sout
Calcutta~43,

a4 represented
h Eastern Rai]
West Bengal

through the General
way, Garden Reach,

Zia Chief Engineer, Construction,

Ruilway, AQ/PO/PS-Chandrasekha
Dis t-Khurda

South Eastem
rpur, Town-Bhuban eswar,

5 ° Depu ty @ P

0. Cons truction,
at/PO/pPs

South Eastem Railway,
-Chlndrasekharﬂur,

Town;Bhubaneswar,Dist-Khurda

4. Chief Administrative Officer(ans A
South Eastern Railway, At/PQ%Pc-Chandrasekharour,
Town~Bhubaneswar, Dis t. Khurda

55 Chief Accounts Off icer, SeE.R1y., Chandrasekhar-ur,
Bhubaneswar, Dist. ha rda

Respondents

: -he ' A tc Mr.P.i4 ,Mishra
By the Advocates el S

Y e o . - e v e ey s

IN 0.4.N0.267/2001

omt.Jhatl Puri‘a, Wo. Late Bhankar,fajed about
50 yeafs, Vill/PO~. Marjitapur, Via: Jenapur,
P53 . Dharmasala, Dis t-Jajpur

co Applicant

) Personnel Department,



By the Advocates MW/s W eR «Routray
S.N.Mishra

-VERSUS.

1. Union of India represented through the
General Manager, South Eastern Railway,
Garden Reach, Calcutta-43, West Bengal

24 Chief Engineer, Construction, South Eastern
Railway, At/PO/PS_.Chandraselkharpur,
Town: Bhubaneswar, Dist- hurda

3, Deputy C.P.0. Construction, South Eastem
Railway, At/PO/PS-Chandrasekharpur,
Town-Bhubaneswar, Dist-:ihurda

4, Chief Administrative Off icer(Cons), Personnel
Department, South Eastern Railway,
At/PO/PS.Chandrasekharpur, Town & Bhubaheswar,
Dist-<wurda

5 Chief Accounts Off icer, S.EZ.Rly., Chandrasekhapur
Bhubaneswar, Dist-hurda
ces Respondents
By the Advocates Ms .S .LsPatnaik

Mr DoV oMishra

IN O.A. No.287/2001

1 Dulani Mallick, aged about 40 years,
Wwife of Late Baurila

2 % Mimar Jhuna Mallick, aged about 20 years,
D/o. Late Bauria

3% Hraudananda Mallick, aged about 19 years,
S/o0. Late Bauria

i i i ears O
4. Strt. Binati Mallick, aged 22 years &
Bina Mallick, W/O. Nityananda Mallick

and D/o. Late Bauria, Vill-3arasailo,
P0O/P3-Gobindapur, Dist-Cuttack

) ‘ Applicants

e ! ' /s Dhaneswar Mohanty
By the advocates g e



-V ERSUS-

Unien of India represented by General Manager,
Seuvth Eastemm Railway, Garden Reach, Calewtta-43

24 The Divisienal Rallway Manager, Sewth Eastern
Railway, Khurda Read, Jatni, Orissa

The Senler Divisienal Fersenal Officer, Sowth
Eastern Rallway, Khurda Read, Orissa

The Chief Engineer (Censtructien) H.Q. S.E.Railway
Bhwraneswar-23

5. Chief Administrative Officer(P), S.E.Rly,
Chandrasekharpur, Bh¥baneswar - 23

coo | Respondents

M/8.D.N, Mishra
S.K., Parida
S.Swain

By the Advecates

I NP e g T A e s WA e T M AT O W G

IN O0.A.Ne.288/2801

% Smt,W, Yarramma aged 45 years, W/e.Late Chalamayya

2 Keshav Rae, aged aksut 25 years, S/e.Late Chalamayya

3. Kwnari Ysedha aged 17 years, D/e.Late Chalamayya,
miner, represented throwgh her mother gwardian
Smt . W, Yarramma, applicant Ne.l

All of at Qr.Ne.F/26/F, Rail Vihar, S.E.Rly Preject
Cemplex, Chandrasekkarpur, Bhukaneswar-23
oo Applicants
By the Advecates M/s,D. Mehanty
B.Ray Mehapatra
«V ERSUS~

1, Unien of India represented by General Manager,
Seuth Eastern Rallway, Garden Reach, Calcutta-43

20 The Divisienal Railway Manager, S.E.Rly, Khurda Read,
Jatni, Orissa

3. The Senier Divigienal Persenal Officer, S.E.Rly,
Khurda Read, Jatani, Orissa

4, The Chief mMgineer(Censtrwctien), H.Q. S.E.Rly,
Bheraneswar—-23

5ty Chief Administrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhebaneswar-23

A Dy.Chief Personnel Officer(Censtrectien)
S.E.Rly, Chandrasekharpuwr, Bhevbansswar-23
sves Respendents
By the Advecates Mrs.R.Sikdar

Mr., A.Sika&ar




A
!

- 4 -

IN 0.A.NO.292/27801

Smt,Rama Moharana, aged akount 41 years,
Wife of late Jayakrwshna Meharana

Santesh Kwmar Meharana, asged abeut 22 years,
Sen ef Late Jayakrweshna Meharana

Basanta Kemar MeRarana, ased abeuwt 20 years,
S/e. Late Jayakrwshna Meharana

Kemari Mita Meharana, ased abeut 16 years,

D/e. late Jayakrwshna Mekarana, Miner, represented
threwvsh her mother qwardian Smt, ama Meharana,
W/e. Late Jayakruwshna Meharana

All are of Vill-Delanea, PO-Berawei, Dist-Puwri

By theAdvecates M/s.D.Mehanty

B.Ray Mehapatra
-~V ERSUS~

Unien of India represented hy General Manaeer,
Sewth Eastern Railway, Garden Reach, Calcutta-43

The Divisienal Railway Manager, Sevth Eastern
Railway, Kherda Read, Jatni, Orissa

The Senier Divisienal Persenal Officer,
Sewth Eastern Rallway, Khurda Read, Orissa

The Chief Fneineer(Coenstrrvction) M.Q. S.E.Rallway
Rhueanesvar-23

Chief Administrative Officer(P) S.E.Rly,
Chandrasekharpur, Bhubaneswar-23

g Responsents

By the Advecates Mr.S. Rey, A.S.C.

3.

3.

(Res. 2 and 3)

i e DM
S

IN 0.A.NO.303 /2001
Smt .Kanchanakala Rewt, aaed abont:43 years,
Wife of Late Satyananda Rovt

Debendra Rowt, aaed abowt 21 years,
Sen ef late Satyananda Rowt

Swsanta Revt, aged akewt 15 years

D/e. Late Satyananéa Rewt, Miner,
represented throweh her mother evardian
smt.¥anchanad®ala Revwt, W/w, Late Satyananda
Reet, all are of Vill-eBashwa, FO-Darpanie€al,
Via-Chandikhel, F.S.-Badachana, Dist-Jajper

By the Advecatnan M/s.Dhanasvar Mekanty

R.Ray Mekapatra

~V ERSUS~
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1, thien of Inais repregented sy General Manaeer,
Sewth Eastern Railway, Garden Reaek, Calewtta-43

2. The Divigienal Railway Manager, Sewth Eastern
Railway, Khurda Read, Jatni, oOrissa

3. The Senier Divigienal Perseonal Offieer,
Sewth Eastern Raillway, Khuréa Read, Orissga

4, The Chief Eeineer (Cenat ruectien)
n.Q. S. E.Railway, Bhebaneswar-23

S. Chief Administrative Offieer(F), s.E.Rly,,
Chandrasekharp-r, Bhwbaneswar-23

cee Respendent g
By the Advecates Mr.R.C.Rath(Rg,2, 3 & 4)
Mr.m.Fal
ORDER

SOM, VICE-CEAIRMAN: The cawse of actien ang the peints

v

fer adjvdicatien oy this Trimenal in all] tha siy cases
seineg similar, thig cemmen erder is beine passed. The vgh

We have heard the learmed cownsek fer the applicants and
the learned coawnsel fer the Resrondents in all the six
cases separately, fer the gake of reference, we may as

vell deal with O.A. Ne, 287/2001, which showld be treated

as the qwiding facter fer ether five Orieinal Applicatiens,
2. Orieinal Applicatien No.2é7/2001 hag been filled

By Smt,Dwlani Malliek, Mrwdananda Malliek, Kw,Jhenw Mallick
and Smt,Rinati Mallick, wife, sen ang €avnhters, respectively
of late l;uzia, whe was werkine as Trellyman with temporary
status wnder CBRI/REG/RIRUPA. In thisg applicatien, the
applicants have soweht #lrection of the Trikwnal teo the
Respendents declarine the service eof late Bawmria deomed

te have been requlariced w, e, f, 1.4,1973; te quwash Office
Oréer Ne.18 dated 22,3, 2001 (Annexwre-R/1); fer release

of arrear pensiens and arrear differential salary tesether
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with interest at the rate ef 18% per annem and te take
inte accewnt the peried of actwal service of late Bawria
fer cemputation eof pensienadle service,

3.7 . Shern ef details, the factz ef the case ase

as fellews,

{ 316 The applicants have svemitted that late Bauria
jeined S.E.Rallway as Caswval Lakowr en 30,12,1969; eeot
temporary status en 1.1,1983 snd he died en 27,.3.1987,
before belneg reqularised en permanent basis against any
P,C.R. pest. Mewever, they stated that Respendent MNo.,4
oy his Office Order dated B8,3,.2000( Annexure-5) declared
late lauria‘deemei te have been regularised against 40%
P,C.R. posts of Khalasi in the scale of M,196-232/RP/
Rs,730-040/~ in Grewp D catessry w.e . f, 24,8,1990, In the
sal€ Office Order it was alse stated that as a reswult ef
thig reewvlarisation erder, the widew/leaal heirs of late
Bauria wewld be entitled te rensioenary and ether
censequential benefits, Mowever, as ne actien was taken
By the cencerned avtherities for semetime, the applicant
Ne.l appreached the Deputy Chief Eneineer(Cen), D-1I,
Bhwraneswar te issue necessary erders fer drawal ef

pensien etc. A copy of this lettar dated 28,9,2008 was -

alse sent te Regpendent Ne.4, Later on, the applicant Ne.,l
came te knew on receipt of Respondent MNe,5's letter
Ne.DCFO/CON/F/BRS/WF/202/04447 dated 1,6,2001(Annexare~R/1)
that the Respendéents had cancellesd the Office Order dated
8.3.2000, by idnother erder kearine Ne,180 dated 22,3.2001,

ieswed by the Deputy Chie £ Persennel Officer(Cen), S.E.
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Railway, intimatine her that the reqularisatien ereer
dated 8,3.2000 stooéd cancelled Amprlyine interalia
that she wewld not e getting any pensienary wenefits.
Aqearieved by the said erder, the applicant Ne.l jeinecsd
sy others have filed the present applicatien.
4, ; It has leeen gtemitted oy the applicants that
even theesh Shri Bawria had died en 28.3,1987 his services
should be deemed to be reeqwlarised on permanent wasis
w.e.f..1,4,1973 ané his teta) peried of service wder the
Rallways skeuld ke treated as meore tkhan 14 years entitling
Ris LRs te all pensienary penefits, They alse cited the
case of ene Bahan Panda, wko had alse died mofere
reswlarisatien, ®uwt the Respondents had pald family
pensien and ether wenefits te the LRs of sald mahan
Pandéa. It is alse averred that net enly the order
reqularising late pauria frem 24.8,199@ shay{:Z;ave ween
concelled, But his reried of reqllarisaﬁionéhovli have
meen ante-€ated te 1.4.1973. In their petitien the
applicants have referred to the jedement of thrig Trimwnal
in O.A.Ne,39¢/97 an#d alse the decisien of the Ernakwualam
nencg of this Triewmal in 0.A.170/2001 dispeosed of on
23,11,2002 (M.Sarefint Vs, Tnien of Ineéia).
5. The Respendents have refuted the allesations ef
the applicants and prayeé tkat the applicatien weine deveid
eof mérit shovld ke dismisses. While they have net disputed
thatilata Bauria was engaged on casval wmasis by the
Rallways, they have averred that he was eneqagecs on daily
rateiwaqe masis enly frem 28.1,1974 and net from 1969,

as claimed oy the applicants, meAer the Rridee Inspecter
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(Resirdering) Unit and Constrwctien Ihit% nf erstwhile
DEN ( CONSTRUCTION) /CUTTACK and® DEN(Reqirderineg)Ctc, A Screening
Committees was aproninted for reqularisation of eligiwle caswal
laho-retﬁ. This Committes condwcted {ta procecdings dwrineg
Janwary-Femrwary, 1902, As late Rawria was not alive in 1992,
the gvestinn of screenina him fer reawlarisatiesn By this
Committee did not arise. In thelir cownter, Respondents have
statedthat Indian Railway Estadlishment Manwal(Vel-II) clearly
lays de&n the procedure for resqularisatisn of caswval labouwrers,
The systwm prescribes settineg mp of a Scrﬂnninq Committee for r
considerineg reqularisation of caswal lakonrers, after taking |
into consideratisn three aspects of each candidate, viz,,
eligivility, switamwility an® senisrity in the respective tnit,
For this pwrpose, personal appearance of the candidates with

the requirite doc¥ments has also Been prescrived, As late

Bavria had expired in 1987, loneq ®efore the Screening Committee
met in Jannary-Febrnary, 1992, the said Committee did not

have any epportwnity to assess his switawility and
eligiwility conditiens, as lalf down in the Manwal. They

have, tﬁercfore, stated that the arder of regularisatien

dated B8.3.2000, isswed Wy the then Asst.Persennel Officer(Cen)
Bhubaneswar was irreqmlar. Once the matter came to the

notice ﬁof the hieaher aunthorities, the saliéd eorder was
rescinded, They have thus rejected the plea for deemed
regqularisation in view eof the f3ct that conferment of

P. C. R. status to a caswal lawkonr cannot ke demanded

either as an avtomatic precess or as a matter of rieght;

put swveject ta fulfilment of the conditions as laid down

in Para=2Mn6 of the Indian Railway FEstahklishment Manwal

(Vol=IT)}. Tho PResrandente have alan ecfted  the Arctsliean nf

/
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the Larser Beiich constitwted wy this Tribwnal and its order

delivered on 11.10.2001 in the case of Shri Baswdev Sahee ¢

ors. V. thion of India & Ors. in O.A.Nos.200/94, 338/94, 216/96,

622/94 and 623/94 and of the Swpreme Cowrt's order in the case

of Unimn of India v, Ra®ia Bikaner & Ors (reported in ATR 1997

SC 2843). The Respondents have denied that the applicants coewvld
get relief on the Basis of the case »f Smt.Malati Panda, widow
nf late Ba®an Panda as that was wrenaly processed, The same
order was wmeinea reviewed, thev averred, and that actions have
ween taken for withdrawal o€ the Wenefit with the censent of
the Presifent of India. They have, therefnre, stated that by
citine an earlier case which was processed on a wrone notien,
the applicants could not have claimef any wenefit eout of

that matter,

6. ; We have also heard Shrl D.,Mehanty, learned cownsel for
the applicants and Shri D.N.Mishra, learned Standine Cownsel
for the Railways. We also refer to the sésmission made oy

Shri B.Fal, Senior Advocate in 0.A.7266/2001 woth oral and

written. In his oral pleadina, Shri D. Mohanty,

the learned cowmsel for the applicants emphatically
arqvéd that the actien of the Respondents in

cancellinag Officer Order dates R.3.72000, withowt serving

notice on the applicant Ne, 1, i.e., widow of Late Bawria

|

was vinlative of the eprinciples of natwral jwstice
and on this comt alene, the actinn »f the Respondents
should me declared arbitrary and 11l1eqal and fwll relief

showld me eqranted to the applicants, In swupport of his

prlea Shri Mohanty reliad on the Aecisien in the case of

in the faceo ~f E
. Apcisgion of the Ernakwual am

»ah Al Panda.Mia plea WAas alen that /the
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Bench of this Trisemal in O.A.178/2891(Mrs.M.Sarejini vs,.

Unien of India & Ors) and the decisien of this Triewnal in

O.A. Ne.390/97 (Puma Ch.Mallick & Ors. Vs. mien »f India

and Ors.) the present applicatien showld swcceed, Ne alse

drew ouwr attentimn to the judgqment eof the Swepreme Covurt

in Ro®ert D'

Sowza vs. The Bxecutive Iegineer, Sowthern

Railway & another 1982(1) SLR 864 ans the follewing ether

cases,
a) tnien of India & Others ¥s, Basant Lal & Ors.
+ ( AIR 1993 sC 188)
») Prawhavati Devi vs. thien »f India & Ors.
(1996) 7 Swpreme Court Cases 27)
c) Unien of India v. K.G.Rasfhakrishana Panickar
( AIR 1998 SC 2073)
d) Yashwant Marli Katakkar vs. Uninn of Ineia
( 1995 SIR SCW 37)
@) Srifhar v. Naegar Pallka, Jawmpnr
( ATR 1998 SC 387 )
f) O.N.Neg,843/94, BA44/94, BS3/94 & 854/94
. disposed of en 30,01,1995 by the Ermakwl am
Bench of the C.A.T.: ana
¢) Railway Beard's Order Ne. E(NG)I1/96/CL/61
dated 11,.,12,1996
i Shri D.N.Mishra, learned Standing Cownsel fer the

Respondents denied that the actisn eof the Respondents in

cancelling the impueaned order of requl arisatien dated

8.3.2000 couvld me assalled elther as arbitrary er mard in

law, as the Respondents reveked an arder which was patently

irreswlar as that was renning contrary te the provisiens

contained in the Indian Railway Esta®lishment Manwal,

Vel-II fer resularisatien of casual lakowrs. It was a

eenvine mistake and that the Railway Administratien was

within its rieht teo rectify the same. In swrport of his

Plea, Shri Mishra alss referred to Fara-2005(3) ef Indian
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Ra {3ay Estawlishment Manwal, Vel.II (1989 Edn.), which

lays deown the law that caswal lamowrs whe acquire temporary
status will not be wrovaht en to the permanent/reqular
estaslishment er treated as in resular employment in Railways

"yntil and enless®™ they are selected thrpvah resular

gel ectien Board for Grswp D posts in the manner laid dewn
in this regard from time to time, In otﬁer words, these
whe are not selected my the Screening (Jammittee cannot we
pe indected in the resuwlar estamlishment ef the Rallways —
and therefere, order dated 9,3,2000 haé t» me rescinded,

8. We have perwmsed all the recards placed mefnore us,
considered the pleadings gwwmitted Wy moth the parties
jnclwdinea their written symmissisns and alse have peresed
the leadineg cases referred to by the learned cownsels. We have
alse eiven omr anxieuns thrawahts ever the matter, In the
everall, we find that the matter revolves arownd the

follewineg issves,

|
|
\
:!
I

{
H
o

caswal lamowr as framed =y the Railways, there is
prevision fer d ecmef resularisatien of

caswal lawour who had attained temporary

status, ewt he was not physically availaele

ta face the Selectien Poard/Screenins Test,

as he had died befare the selection teok

place;

1) whether the Office srder dated 8,3.2000 |
(Annexure-5) coul#have ween cancelled ﬁ
withowt ewserving the principles of |
natwral juwstice; \

ii) Whether in the Scheme of resularisatien of
i |

j11) Whether the lesal representatives of the
deceased casval lakour covls seek
redressal/afjuvdicatien af thelir grievances
wmefore this Trimwmal in an applicatien
mder Sectien 19 of the Administrative
Triemals Act, 19853 and
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iv) Jdhether pension is payable to 1 tempor \ry .
status holder employee of the Railways

We now propose to examine all these issues
one by one to come to the lojical end.
9. The impugned Off ice Order dated 8.3.2000
rejularising four deceased casual workers issued by the
then Assistant Personnel Of€ icer(Con)/B33, Off ice of
the Chief Engineer, with his approval, declaring late
Bauria, S/o. Agni alonj with three others as "deemed
to have been reiularised" ajgaiinst 40% P.C.R. Posts of
Khalasi in Group D category w.2.f. 21.8.1990 (Annevwure-5).
By virtue of a 'NOTE' incorporateéed belos this order,
the condition of medical examination before rejular
appointment was waived. It was stated therein that
as a result of this rejularisation order, the widow/l23al
heirs would be entitled for pensionary and other consequential
benef its and lastly that the oension »apers in respect of
the said deceasad off icials be prepared and arcears of »ension
bd drawn expeditiously. This Office Order was forwarded for
mont toned therein) .

inf ormation to the seven functionar irs (1o

No copy was endorsed to any of the family members of the

four deceased officials, who were deemed to have been

rejularised by didt of that order. It was on 28,9.2000

applicant No.l herself sant anneure-6 to the Depoty Chief

Eng ineer (Con) D-1II, S .8.Railray, enclosing a Copy of Anne-ure-5

and requested that she be paid the settlement dnes and

family pension at the earliest. Respondents vid2 letter No.

DCPO/CON/P/ B33/ E /20 2/04447 dated 1.6.
Dulhani Mallicis, widow

2001 inf ormed

: of {late 3¢ that
Applicant No.l, Smt. Hf 1at2 Bauria
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Office Order dited 8.3, 2000 (Annemre-5) had been annulled

by their Off ice Order dated 22.3.2001(enclosing a copy of

the order dated 22.3.2901) and requestad her to acknowledge
the receipt of their letter dated 1.6.2901 with the emxrlosure.

The letter dated 22.3.2901 reads as follous 3

y With the approval of Ca0(Con)/S.E.

Ra%lways/BBJ the follovring orders are issued
which will take immediate effect,

The remlarisation order agiinst PCR
Gr.D post issued retrospectively in favour
of late Bauria, S/o. iyni ex.T/Man under

lal

Order. oGy Conyiiy 365/ 2GR/ 1« 1.1 979%/015 310
dated £.3.2000 beiny issned irremlarly is
hereby treated as cancelled",

10.1. The leirned counsal for thé applicants during

the oral argument submitted that before annulling the Off ice

Order (annexure-5) of the Oe.i., Smt.Dulani Mallick(Applicant

No.l) should have been given an opportunity to present her

objection to the said actlion of the Respondents. It was

unfair that they had simply informed her after annulling

Annexure-S by virtue of their Off ice Order daited 22.3.2001

(Annexure-1 series). Shri Mishra, the l2arned Standing Counsel

for the Railways in the present case ind Shri Be.Pal, learned

Senior cdunsel in 0.1.286/2001 submitted that no useful

purpose Qould have been served haid notice been issued to

the widow of late Bauria as she could not have raised any
satisf ied the concerned anthorities

point which could have

for not cancelling Annexure-5. It is stated that Annesure-5

was considered as an erronecus act committed by the then

Asst.Personnel Off icer overriding or breaching the procedure

| ' B
of regularisation of casual labour, as 14111 down in Paras

2005 (B) and 2006 of the Indian Raillway Bs tabl ishment Manual,
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10.2. On the above submissinns of the parties, the
point that arises here for consideratioﬁ is whether this
Tribunai is bound to declare an order passed in breach of
the principles of natural justice as void or whether this
Tribunal can hold that the facts of this case do not justify

exercising discretion to interfere in the matter as de facto

prejudice has not b2oen shown. These are evactly the questions

which were raised by the Ape~ Court in the case of N.C.
Meheta vs. Union of India and Others. In this case the

undisputed fact of the matter is that late Bauria, S/o0.

Agni disd in the year 1927 as casual libour holding temporary

status. By that time the Railways had framed a scheme for

rejularisation of casual labonrers vith the approval of the

Apex court and actions were on for implementation of the

saild scheme. For reqularisation of casu il labours from

temporary status to Group D posts in the Denartment, the

procedures are laid down in Paras-2005(B) and 2006 of the

Indian Railway Establishment Manual. In the said Paras,

the following conditions have been clearly laid down 3

i) Casual lawours who acquire temporary
status will not be brontht on to the
permanent/rejular estiblishment until
and unless they are selected through
Tegular Selection Board for Group D

i1) aAbsorntion of casual laboanrs against
rejular vacane ies is _l_l.g.)!z',‘___‘ﬂl';Q_[uut_i;, ke
subject tq_fulgilmqu_of three conditions:
viz. (a) availability of vacancies; (b)
suitability and 0l igibility of individual
casual laboir and (c) the individual is
senior enough to come in his turn for

ahsorption: (emphas is ours)

Further, the method of induction also is to

Administration from time to time.

he decided by the Railway

¥

o et




The methods of recruitment include the conditions that

the appointment of an empanelled candidate will be subject
to his passing the prescribed medical examination for the
category for which he is selected, he shall have to produce
the requisite birth certificate from the competent authority
and sanction of the competent authorityris to be obtained
for relaxation of age in case the candidate would be
overaged.

10.3. In this case the selection/screening for
rejularistion of casual labourers working under the OfF ice
of the Chief Engineer(Construction) held its meeting only
during January-February, 1992 and this is an undisputed
fact that this Screening Committee meeting tookplace almost
five years after the demise of late Bauria and therefore,
screening and selection of late Bauria alony -'ith three
other colleagues of his, as mentioned {n Annemre-5, could———
not have been done through this Screening Complttee. In
other words, it was not possible to fulfil the necessary
conditions, as laid down in Para-2005(3) and Para-2006 of
the IndianfRailway Establishment Manual, Vol.II in respect
of the decaased employees. In the face of the above facts
and circumstances of the case it is clear that anne-ure-5
was issu~d in clear violation of the rules/provisions

governing regularisation of casual labours in the Railways.

If the widow was given notice by the Railways before anhulling

Anneere_ﬁ; she could not hawe fulfiled any of the conditions

1
laid down for regularisation of casual labours, as contained

in the Indian Railway Establishment Manual. In the circumstances,:
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the situation is, if we quash the Off ice Order dated -
22.3.2001, it will result in restoration of an illegal
order (Annexure-5) and nothing more. It‘is also to be
noted here that in this case the determination of status
of an employee was contingent upon fulfilment of certain
conditions by that individual alone, because the individual
concarned alone could be the recipient of that status.
In view of the hove facts of the caso 1t 15 nolt necessary
for us to strike down the order dited 22.3.7001, even if
the same was passed in breach of the orinciples of natural
justice. We would like to quote again from the decision of ——
the Apex Court that the Court can refuse to oxercise its

discretion in striking down an ovder if such striking down

will result in restoration of another order passed earlier

not in accordince with law. In coming to this conclusion,

we are backod by the observabion of bhe apex Court In the
case of S.L.{apoor v. Jagmohan (1980) 4 SCC 379 that the
principles of natural justice know of no exclusionary

rule dependent on whether it would have made any difference
if natural justice had been observel, We, therefore,

allow thé order dated 22.3.2001 to stand on its legs.

11.1. : The second point is not very Aifficult to

answer in view of onr finding on the f£irst point. The

learned counsel Lor the applicants has ropeatoedly stated

that it was for no fault of late Bauria that the Selection/

Screening Committee meeting was not held earlier than 1992

and argued, had the meeting taken place earlier not only

late Banria would have been reularised, he would have

obtained the henef it of reqularisation from 1973. It is

: i i ion
difficult to buy such an argu=ment. If this propos ¥
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is accepted, the Railways will have to tind

ot all the

cases ol death ol casual labourcrs holding temporary

status which occurred betore Jmumary-February, 1992, and
regularise all of them. Surely this is a tall order and
not amenable to reason. He has 1150 claimed that since
late Bauria was not reqularisecd becanse of the fact that
the Szreoning Committee met only in 1992, the deceqﬁod
should be deemed to have been rejgularised. The Respondents
have stoutly refuted this claim. To answor this issue
'*deemed rejularisation' raised by the Applicants, it is
for us to decide whether there is any provision of 'de=zned
regularisation' in the scheme framed by the Railways for
this catejory of workforca. For getting answer to this
question, we need to refer to Para-200%(B), which reads

as follows @

[Vl

Cisual laboun who aaquire temporary status
will not, however, be broucght on to the
permancnt/rejular es tablislment or treated
as in a reyular employment of Railways
until and unless they are selected through

reqular Selection Board for Group D posts..—

in the mainner 1aid down from time to time".
1le2a The scheme, therefore, clearly lays down that
without the intervention of a reqular gelection Board, no

casual labourer would ever acqi ire permanent status or
will be brought on to the rejgular establ ishment. In the

face of this clear srow ision in the Minual, it was clearly

. e e : caa i in the
not within any yody *s  compeltonce, £, Loos withir

competence of the functionary, who approved Office Order

at annexure-=5 declaring some deceased workers as deemed
to have been roqularised from cortain datels) . But the

rule position 1S that it is enly the prerojative of
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Selection Board to reconmend screened candidates for requiar
employment and no othor body has heen vostod with the
authority under the istablishment Manual to play any role
whatsoever in this regard. In the face of the above rule/
provision of the scheme, we hold that there is no provision
for deemed regularisaticn £ caisual labourers in the Schemes
as laid down in the Indian Railway Establishment Manual,
The application, tharefore, £44la on this point,

12. ‘ ith regard to the question(Issue No.iil) as

to whother Togal representatfves of the decoased casnal

labour can seek redressal/adjudication belore this Tribunal
concerning service status of the deceased employee, as

in the instaint case, the applicants have submitted in their
application that they have been denind the benef it of the
principles of natural justice by the Respondents, This
jssue was exanined by the Full 3ench of this Tribunal in
the case of Bidhata v. Union of India &% Ors., in 0.4.159/93
Accided on 30.1.19990 Thoe quest fon worfdled by the Foll
Bench was "whether the present application Ciled by the
legal heirs is maintainable". after going through the facts

of the case, the Full 3ench ohserved that there is much

i

difference between right to file nd right to continue an

application/appeal by the legal representatives/heirs

of a deceased employce. iAs thoey ohserved in that case,

in the present case also, this application under Section

19 of the neTeact, 1985, was not [ 1lnd by the decoased

but was filed by the legjal heirs, i.e., +1f e and

children ( both married and unmarried ). wection

19 (1) of the a.T. act, 1985 says, "subject to other



19
r\r\nvlf‘. Lons ol thisz Act o person oo Lovaed by any order
pertalning to any matter v i ; jurisdicti

& i ¢ matter within the jurisdiction of a

Tribunal may make an application to the Triunal for

1

redressal of the qgricvance". The point at issue in this
case is who 1s claiming what reliel and who has been
denied what right, to which one was entitled. In this
case, the whole issue has irisen out of noﬁ_reqularisation
of late Bauria in Group D cateqory oé Railways 'efore

his death. Late Dauria was entitlod to he considered for
rejularisation along ith other aimllarly placed ¢asual
labourers . » but he did not have any vested right
to claim any rejularisation. Thus the main relief claimed
in this application, i.z., remlarisation of late Bauria,
was personal in nature to the deceased whereas other
-reliefs‘as claimed in this application are consequantial
or dependont on the main relief, i.o., remlarisation

of the deceased before his death. The Abew Court in catena
of judgm;ntn have said that claim personal in nature to
the decoésed is hit by the maxzim "Actlo Porsonalia Moritor
cum Persoin(\" wmnd therefore, could nobt b mirsuad by the
legal heirs of the deceased.

13. In the lijht of our discussion aforesaid, we
are of the view that lejal representatives of the deceased
have no i”ﬂql standing to ajgitate the 1o regarding

rejularisation of the deceascd hlore thiz Tribunal.

14. The list point that we nead to answer before

wa close the discuss fon 15 whether pension is payable

to a temborary status holdnr —orker of tho Rallways.

This question has already bheen answered negatively by
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lbhr\ i;‘ull Nonche of the Ty ol in O cnelon o o0 /91, »
388/94, 212/96, 622/94 and 623/94. In giving answer

to the cquestion, this Bench, while disposing of the
aforesaid 0.A5 had also reforred to the case of

Malati Kar (Smt.) and others v. Union of I[ndia and
Others (1992) 21 ATC 583, Rebert D' Souza v. Executive
BEng ineer, S-onthoor Rallway (alll 1987% &6 51), Unilen of
India & Others v. Rabia Bikaner and others (1997 SCC
(L&3) 1524, Yashwant lari takar v, Union of India

& others (109% SIRSCW 370) and Lt was held by the Full
Bench that decision of the Calentta Bench of the Tribunal
in Malati iar case and the decision of this Bench of

the Tribunal in Sumati Patra and Manaka 3ijili's case

do not lay down the correct law and directed that the
dependant of 1 casual labour with temporary status, who

dies in harness without having his service regularised

is only entitled to cons Ladnrat ton for compass fonate appointment

strictly in terms of s tabl ishment 8erial No. 18 of 1987.

We would also like to ref er to the decision of the

supreme Court in the case of Ram famar via. tnion of

India reported in 1968 3C 390 sanctioning the scheme

of benef its prescribed by the Railways for the casual

1abours during sorvice and for their fanilics in case of

death. while A ispos indg of that caise the Apex Court upheld the

previous Para 2511 of the Indim Rajlwy Bstabl ishment Manual

conf erirng varions rights and privilnges to the casual labours and

pension was not one of the serv ice privilejes of fered nor the
Apex Court founcd that faalty. Thes conclus ion, therefore,

is the temporary status holdors are not. ontitled to



pension and hence there could be no (uestion of granting
family pension to the legal heirs of such deceased workexs.
This matter is now well settled in law and all thoughts

and anxieties should cone to an end in thins reqgard.

15, In view of our above discussions and findings,

Wwe see no merit in these six Original Applications and
accordingly, we dismiss the same, belng devoid of merit,

We, however, pass no order as to costs,
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