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CORAM:

THE HON'* BLE MR. B.N. SOM, VICE-CI’IAIRMAN

AND
THE HON'BLE MR ,M,p. MOHANTY, MEMBER (JUDICIAL)

LY

N 0.4.N0.266/2001
. edello, 266/2001

Smt.Ichhabat
Wife of Late

i Bhutia, aged about 36 Years,
PO-Jenapur, p

Hari Bhutia, Vill-Brundadeipur,
o3 . Dharmasala, Dist-Jajpur

. o App lrirc ant
By the advocates M/S.N.R.Routray
S WN.Mishra
- VER3SUS.
1. Union of India repres

sented through the General
Manager, South Eastern Railway, Garden Reach,
Calcuttaw43, West Bengal

2 Chief Engineer, Construction, South Eastern
Quilway, At/PO/PS-Chandrasekharpur, Town-Bhubaneswar,
Dist-Khurda i

W Deputy C.P.O. Construction,

South Eastem Railway,
At/?Q/PSmChandraSekharwur,

Town;Bhubaneswar,Dist~Khurda

4 5 Chief Administrative Off icer(Cons) Personnel Den

partment,
South Eastern Railway, at/pPOYps_c

handrase?haraur,
? Town—Bhubaneswar, Dist. Kwurda
5. Chief Accounts Officer,

SsB.R1y,, Chandrasekharﬁur,
Bhubaneswar, Dist. urda

cos Respondents

; By the Advocates Mr.P.i ,Mishra

MI‘.B. Pal

T TS e e e vt vt

IN 0.4N0,267/2001

Smt.Jhati Fasia, Wo. Late Bhankar, ajed about
50 years, Vvill/pPO- Marjitapur, Via: Jenapur,
PS5 . Dharmasala, Dist-Jdajpur

Applicant
‘\"\ y
},



By the advocates M/s N W.R sRoutray
S eN sMishra

- VERSUS.L

1. Union of India represented through the
General Manager, South Eastern Railway,
Garden Reach, Calcutta-43, West Bengal

2. Chief Engineer, Construction, South Eastern
Railway, At/PO/PS.Chandrasekharpur,
Town : Bhubaneswar, Dist- Khurda

35 Deputy C.P.0. Construction, South Lastem
Railway, At/PO/PS.Chandrasekharpur,
Town-Bhubaneswar, Dist-:urda

4, Chief Administrative Off icer(Cons), Personnel
Department, South Eastern Railway,
At/PO/PS.Chandrasekharpur, Town ¢ Bhubaheswar,
Dist-<wurda

5 o Chief Accounts Off icer, S.E.Rly., Chandrasekhapur
Bhubaneswar, Dist-wurda

e Respondents

By the Advocates Ms .S L -Patnaik
MI oD OI\J O“'lis hra

IN O.A. N0.287/2001

l. Dulani Mallick, aged about 40 years,
Wwif e of Late Bauria

2 amar Jhuna Mallick, aged about 20 years,
D/o. Late Bauria

3. Hrudananda Mallick, aged about 19 years,
s/o. Late Bauria

i : mars D
4. Smt. Binati Mallick aged 22 years ©
Eina Mallick, W/o. Nityananda Mallick

and D/o. Late Bauria, Vill-3aras ailo,
PO/P3-Gobindapur, Dist-Cuttack

o Applicants

p ' /s .Dhaneswar Mohanty
By the advocates e Mohapatpa
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By

By

2.
3.

4.

By

-~V ERSUS~

Unien of India represented by General Manager,
Seuth Eastern Railway, Garden Reach, Calcutta-43

The Divisienal Railway Manager, Seuth Eastern
Railway, Khurda Read, Jatni, Orissa

The Senier Divisienal Persenal Officer, Sewth
Eastern Railway, Khurda Read, Orissa

The Chief Engineer (Censtrectien) H.Q. S.E.Railway
Bhwraneswar-23

Chief Administrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhebaneswar - 23

o8 Respoendents

the Advecates M/8.D.N. Miahra
s.K. Parlda
S.Swain

D e . - e . - — G S -

IN O0.A.Ne,288/2001

Smt.W. Yarramma aged 45 years, W/e.Late Chalamayya
Keshav Rae, aged abkeut 25 years, S/e.Late Chalamayya

Kemarli Ysedha aged 17 years, D/e.Late Chalamayya,
miner, represented threwsh her mother guwardian
Smt W, Yarramma, applicant Ne.l

All of at Qr.Ne.F/26/F, Rail Vihar, S.E.Rly Preject
Cemplex, Chandrasekharpur, Bhsbaneswarx-23

R AP‘Plicantl

the Advecates M/s.D. Mehanty
el g B.Ray Mehapatra

-V ERSUS-
Unien of India represented by General Manager,
Sewth Eastern Rallway, Garden Reach, Calcutta~-43

The Divigienal Railway Manager, S.E.Rly, Khurda Road,
Jatnl, Orissa

The Senier Divisienal Persenal Officer, S.E.Rly,
Khurda Read, Jatani, Orissa

The Chief MEgineer(Constrectien), H.Q. S.E.Rly,
Bhebaneswar-23

Chief Aédministrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhebaneswar-23

Dy.Chief Personnel officer(Constrectien)
S.EB.Rly, Chandrasekharpur, Rhvbanesswar-23

5.0 Regpondents

the Advecates Mrs.R.Sikdar
Mr, A.Sikdar
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3.

By theAdvecates
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IN 0.A.NO,292/26801

Smt,Rama Meharana, aged about 41 years,
Wife of late Jayakrushna Meharana

Santesh Kwmar Meharana, aged akeut 22 years,
Sen ef Late Jayakrushna Meharana

Basanta Kumar Meharana, aged abeut 20 years,
S/e. Late Jayakrushna Meharana

Kemarl Mita Mekarana, aged akowut 16 years,

D/e. late Jayakruskna Mekarana, Miner, represented
threwgh her mether gwardian Smt,Rama Meharana,
W/e, Late Jayakruskna Meharana

All are of Vill=Delanga, PO-Berabei, Dist-Puri
s Applicants

M/s.D.Meohanty
B.Ray Mehapatra

=V ERSUS=
1, Unien of India represented by General Manager,
Sewth Eastern Rallway, Garden Reach, Calcutta-43
26 The Divigienal Rallway Manager, Sewth Eastern
Rallway, Khurda Reoad, Jatni, Orissa
3. The Senier Divisienal Persenal Officer,
Sewth Eastern Railway, Khurda Read, Orissa
4, The Chief Engineer(Censtructien) M.Q. S.E.Rallwvay
Bhubaneswar-23
5. Chief Aédministrative Officer(P) S.E.Rly,
Chandrasekharpur, Bhubaneswar-23
.oe Regpondents
By the Advecates Mr.S. Rey, A.S.C.
(Res. 2 and 3)
IN 0.A.NO0.383 /2081
Smt .Kanehanakala Rewt, aged abowut 43 years,
Wife of Late Satyananda Reut
3. Debendra Rewt, aged abewt 21 years,
Sen ef late Satyananda Rout
3. Sesanta Revt, aged akewt 15 years

By the Advecates

D/e. Late Satyananda Rewt, Miner,
represented throveh her mother gwarédian

Smt .Kanchanabala Rewt, W/w, Late Satyananda
Rowt, all are ef Vill-Baghwa, FO-Darpanigal,
Via=-Chandéikhkel, P.,S.-Badachana, Dist-Jajper

M/s.Dhaneswar Meohant
B.Ray Mehapatra

=VERSUS=
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1, hien of India represented by General Manaeer,
Sewth Eastern Rallway, Carden Reaek, Calewtta-43

2. The Divigienal Railway Manaeer, Sevwth Eastern
Railway, Khurda Read, Jatni, oOriesa

3. The Senier Divisienal Persenal Offieer,
Sewth Eastern Railway, Kheréa Read, Orissa

4, The Chief Eeineer (Cenat ruetien)
N. Q. S. E.Railway, Bhebaneswar-23

S. Chief Administrative Offiemar(F), s.E.Rly,,
Chandranekharplr, Bhebaneswar-23
éwe 7 Respendent s ==

By the Agivecat es

B

Mr.R.C.Rath(Rs,2, 3 & 4)
Mr.B,Fal

-

R L it

MR.B.N,S0M, VICE~-CEAIRMAN: The cause of actien ans the points

v/

fer adjvéicatien by this Trikwnal in all the six cases
eeineg similar, thig cemmen erder is beineg passed, The ugh

vwe have heard the learned cewnsek fer the applicants and
the learned cewnsek for the Respondents in all the six
cases seParately, fer the sake of reference, we may as

well ieal:with O.A. Ne,287/2001, which showld be treated

as the qvidineg facter fer ether five Orieinal Applicatiens.
2: 6riqinal Applicatien Ne,287/2001 has been fileq
By Smt,Delani Mallick, Mrwdananda Mallick, Kw,Jhenw Mallick
and Smt.Rinati Mallick, wife, sen ang davehters, respectively
of late I;uria. vwhe was werkine as Trellyman with temperary
status wnder CRRI/REG/BRIRUPA. In thias applicatien, the
applicants have soweht directien ef the Trikwnal te the
Respendents declarine the service of late Banria deemed

te have been requlariced w,e,f, 1.4,1973; te qeash Office
Order Ne.1® aated 22,3, 72001 (Annexwre-R/1); feor release

of arrear pensiens and arrear differential Ralary tegether
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with interest at the rate of 18% per annevm and te take
inte accewnt the peried of actwual service of late Bawria
fer cemputatien of pensienable service.

3. (! Shern ef details, the facts ef the case asge

as fellews,

{ o The applicants have gvemitted that late Bawria
jeined S.E.Rallway as Caswal Lakowr en 30.12,1969; et
temporary status en 1.1,1983 ;nd he died on 27.3.1987, -
heforeiboinq‘reqllarised en permanent basie against any
F.C.R. peost. Mawvever, thay stated that Respendent Mo, 4
by his Office Order dated B8,.3,2000(Annexure-5) declared
late lauria'ieemodvto have been regularised against 40%
P,C.R., posts ef Khalasi in the scale of M, 196-232/RP/
ks, 730-948/~ in Grewp D catesmory w.e . f, 24,858,199, In the
sai€ Office Order it was alse stated that as a result ef
this reevlarisatien erder, the widevw/leeal heirs of late
Bauria wewunld be entitled te pensioenary and ether
censequential benefits, Novwever, as ne actien was taken
by the cencerned avtherities fer semetime, the applicant
Ne.l appreached the Depwty Chief Engincer(Cen), D-1I,
Bhvkaneswar te lssue necessary erders fer drawal ef

pensien etc. A ecopy of thig lettor dated 28,9,2000 vwas

alse sent te Respendent Ne,4, Later on, the applicant Ne,l
came te knew on raceipt of Raspondent Ne,5's letter

No . DCFO/CON/E/BRS/WF/202/04447 dated 1,6,2001(Annexure-R/1)
that the Responéente had cancelled the Office Order dated
8.3.2000, by hnother erder bearing MNe.,18 dated 22,3.2001,

isswed by the Deputy Chie £ FPersennel Officer(Cen), S.E.



X

M S
Railway, intimatine her that the reeularisatien erfer
dated 8,.3.2000 stood cancel lcd implying interalias
that she vwewld not be getting any pensienary benefits.
Nearieved »y the gald erder, the applicaét Noll jeined
by othérs have filed the present applicatien,
4, 1t has been gthmitted oy the applicants that
even thewsh Shri Bawria haé died en 26.3.1987 his services
should be deemed to be reeqularised on:p@rmanent wasie
w.e.f. 1.4,1973 and his tetal peried of service wnder the
Rallways skeuvld ke treated as more tb;n 14 years entitling
Ris LRs te all pensienary penefits, They alse cited the
case of enec Bahan Panda, vwho had alse diecd bofere
regqularisatien, pwt the Regpondents hae paie family
pensien and ether eenefits te the LRs of sald Bahan
Pandéa. It is alse averred that net enly the orfer
regwlarising late Bauria frem 24.8,1990 shou{:z;ave s een
concelled, But his peried of reqtlariﬁatignshovli have
been Ente-ﬁatei te 1,4.1973. In thkeir petitien the
applicants have referred te the jedement of this Trimwnal
in O.A.Ne.396/97 and alse the decisien of the Ernakulam
pench of this Triewal in 0.h.170/2001 disposed of on
23.11,2002 (M.Sarejini Vs, tmien eof Inéia).
S. The Regpendents have refwted the allesations of
the ;pplicants and prayeed that the applicatien weineg develd
of merit shovld pe dismissed., While they have net disputed
that late Bauria was enqages on casual kasis by the
Rallways, they have averred that he was enegagesd on daily
rate wase basis only freom 25,1.1974 and net frem 1969,

as claimed oy the applicants, wnfer the Rridee Inspecter

e e e
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(Regirderina) Unit and Constrwctien thits of erstwhile

DEN ( CONSTRUCTION) /CUTTACK and DIN(Reqirdering)Ctc. A Screening
Committée was appointed for reqularisation of eligivle caswal
lahmurers. Th‘s Committee condwcted its proceedinegs dwrine
Janwary-Fesrwary, 1992, As late Baewria was not alive in 1992,
the quwestion of screenina him for reawlarisation ®y this
Committee did not arise, In their cownter, Respondents have
statedthat Indian Railway Estawmlishment Manmal(Vel-II) clearly
lays down the procedvre for reamlarisation of caswal labourers,
The system prescribes setting mp of a Screenine Committee for
considering regqularisation of caswal lakonrers, after taking
into consideratisn three aspects of each candidate, viz,,
eligivility, switawility an® senimrity in the respective Unit,
For this pwrpose, persenal appearance of the candidates with
the requirite docements has also Been prescribed, As late
Bavria Eai expired in 1987, lona wefore the Screening Committee
met in Janwary-Fesrwary, 1992, the said Committee did not
have any epportwnity to Aas5S eSS his switakility and
eligiwility conditiens, as lald down in the Manwal. They
have, therefore, stated that the or46r 4[ re;ularisatian

dated 8.1.2000, isswed Wy the then Asst,iersennel Officer(Cen)
Bhweaneswar was irreawmlar, Once the matter came to the
notice of the hiaher authorities, the sald order was
rescinded. They have thus rejected the plea for decmed
reqularisation in view ef the fact that cenferment of

P, C. R, status to a caswal lawomr cannot e demanded
either as an avtomatic precess eor as a matter eof right;

et sedject to fulfilment of the conditions as laid down

in Paraé?mnﬁ nf the Indian Rajlway Estaklishment Manmal

(Val=TT),., The Respondents have alsa cf ted  the dAecision nf
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the Larser Beinch constitmted by this Triwenal and its order

delivered on 11.10,2001 in the case of Shri Basedev Saheo €

Oors. v, Union of India & Qrs. in 0.A.Nos.200/94, 388/94, 216/96,

622/94 and 623/94 anad of the Swpreme Crurt's order in the case

of Union of India v, Ra®ia Bikaner & Ors (reported in AIR 1997

SC 2843). The Respondents have denied that the applicants ceuld
set relief on the ®wasis of the case of Smt.Malati Panda, widow
of late Ba®man Panda as that was wrenaly processed, The same
order was eeine reviewed, they averred, and that actions have
ween taken for withdrawal nf the wenefit with the censent of
the fresident of India. They have, therefnre, stated that by
citine an earlier case which was pPrecessed 6n a wrong notien,
the applicants could not have claimed any wenefit owt of

that matter,

6. : We have also heard Shri D.Mehanty, learned cownsel for
the applicants and Shri D.N.Mishra, ]l carned Standine Cownsel
for the Rallways. We also refer to the sesmission made oy

Shri B.Fal, Seninr Afvocate in 0.A.266/2001 woth oral and

written. In his oral pleadineg, Shri D. Mohanty,

the learned cownsel for the apeplicants emphatically
arqvéd that the actien of the Respondents in

cancellina Officer Order Aated B8,3,7000, withowst serving
notice en the applicant Neo, 1, i.e., widow of Late Bawria
was violative of the principles »f natwral jmwstice
and on this cowmt alene, the actisn »f the Respondents

should be declaref arbitrary and 11l1eqal and fwll relief

showld me aranted to the applicants, In smpport of his

plea Shri Mohanty relicd on the dAecisien in the case of
{ in theiface of

; 3 ey ~F the E kwl am
i ST Ty bl e Aoy alon ) f the rnan
p.,h,w Fanda_Nie rv]ng tvaa alen t ¥ 2 ] X £ L



- 10 -
Bench of this Triewnal in 0.A.178/2001(Mrs.M.,Sarejini vs.
Union of India & Ors) and the decisien of this Triewnal in
0.A. Ne.390/97 (Purma Ch.Mallick & Ors. vs. Imion of India
and Ors.) the present applicatien showld swucceed., MHe alse
drew owr attentisn to the judaqnent of the Swpreme Cowrt
in Rowert D' Sowza vs. The Bxecutive Igineer, Sowthern

Rallway & another 1982(1) SLR 864 ana the follewing ether

cases,
a) nien »f India & Others ¥s, Basant Lal & Ors,
( AIR 1993 sC 188)
») Prabhavati Devi vs. tnimn of India & Ors.
(1996) 7 Swpreme Court CGases 27)
e¢) Unien of India v, K.G.Rafhakrishana Fanickar
( AIR 1998 SC 2073)
d4) Yashwant Marl Katakkar vs. Union of India
( 1995 SIR SCW 37)
e) Srishar v. Nagar Falika, Jampnr
( AIR 199@ SC 387 )
£) O.A.N®s,843/94, 844/34, B853/94 & 85 4/94
disposed of en 30,81,1995 by the Ernakw) am
Rench of the C.ALT.: and
g) Railway BReard's Order Mo, E(MG)I11/96/CL/61
fated 11,12,1996
Te Shri D.N.Mishra, learned Standinsg Cownsel for the

Respondents denied that the actisn of the Respandents in
cancelling the impuened order of reqularisatien dated
8.3.2000 covld be assalled either as arkitrary or pad in
13w, as the Respondents reveked an erder which was patently
irreeqwlar as that was rennine contrary te the provisioens
contained in the Indian Railway Esta®lishment Manwal,
Vel-II fer resularisation of casual lakours, It was a
genwvine mistake and that the Railway Administratien was
within its risht teo rectify the same. In swrport of his

plea, Shri Mishra alse referred to Fara-2005(m) ef Indian
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Railway Estadlishment Manwal, Vel.IT (1989 Edn,), which
lays down the law that caswal lawnwrs whe acqeire temporary
statws will net ke wrovaht en to the permanent/reswlar
esta®lishment er treated as in resular employment in Railways

“wntil and enless® they are selected throveh resuwlar

gel ectien Board for Greswp D posts in the manner laid dewn
in this regard frem time te time. In ether words, these
whe are not selected my the Sereening Committee cannet be
pe indwcted in the resular estadlishment ef the Railways
and therefore, order dated 9,.3.2000 had to be rescinded,
8. We have perwsed all the recorés placed oefore us,
considered the pleadings gwsmitted my moth the parties
inclwdineg thelir written sywmissisans and alse Rave peresed
the leadine cases referred to Wy the learmed comsels, We have
alse eiven swr anxiews thrswahts ever the matter, In the
overall, we find that the matter revolves arowmd the
follewineg issves,

1) whether the Office order dated 8,3.2000
(Annexwre-5) couldhave been cancel led
withowt ewservineg the principles of
nateral jestice;

ii) Whether in the Scheme nf reaquwlarisatien of

caswal lamoer as frames ey the Railways, there is

prevision for deemed reswlarisatien of
caswal lasour whe had attained temporary
status, mwt he was not rhysically availaele
ta face the Selectiesn Fnard/Screcning Test,
as he ha# #ied wefare the selection teok

place; |

iii) wWhether the leaal representatives ef the
deceased casval laeovr cowls seek
redressal/aﬂjvﬂicatian af thelr qrievances
wefnre this Trikwmal in an applicatien
mder Sectien 19 of the Administrative
Triemals Act, 1985; and
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iv) dhether pension is payable to a temporary
status holder employ2e of the Railwéys
We now propose to examine all these issues
one by one to come to the lojical end.
9. The impugned Off ice Order dated 8.3.2000
rejularising four deceased casual workers issued hy the
then Assistant Personnel Off icer(Con)/B33, Off ice of
the Chief Engineer, with his approval, declaring late

Bauria, S/o. Agni alonj with three others as "deemed

to have been re ularised" ajiinst 40.% P.C .. Posts of

Khalasi in Group D cateyory we.z2.f. 24.8.1990 (Annewre-5).
By virtue of '‘a 'NOTE' incorporatéd beloy this order,

the condition of medical examination before rejular
appointment was waived. It was stated therein that

as a result of this regularisation order, the widéﬁ/leqal
heirs would be entitled for pensionary and other consaquential

benef its and lastly that the nension »apers in respect of

the said deceas~d off iclals be prepared and arrears of »Hension '

bd drawn expeditiocusly. This Office Order was Eorwarded for

inf ormation to the seven functionaries (15 mentioned therein) .

No copy was endorsed to any of the family members of the

four deceasad off icials, who were deemed to ' have »een

rejgularised by didt of that order. It was on 28.9.2000

applicant No.l herself sant anne-ure-6 to the Depvuty Chief

Eng ineer (Con) D-IT, S .8 .Railvay, enclosing a COpY of Anne-ure-5

and requestad that she be paild the settlement dues and

family pension at the esarliest. Respondents vide letter No.

DCPO/CON/P/BBJ/uF/ZO2/04147 dated 1.6.2001 inf ormed
widow of late Zauria that

Applicant No.l, Smt. Dulhani Mallick,
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Office Order dated 8.3.2000 (Annevure-5) had been annulled
by their Office Order dateqd 22.3.2001(2enclosing a copy of

the order dated 22.3.2901) and requested her to acknowledge

the receipt of their letter dated 1.6.2901 with the enclosure.

The letter dated 22.3.2001 reads as follows

.

by With the approval of CaO(Clon)/S.E.
Ra%lwayg/BBS the following orders are issued
which will take immediate effect.

The rejularisation order against PCR
Gr.D post issued retrospectively in favour
9@ late Bauria, S/o0. &yni ex.T/Man under
C(Con) /HQ/BBS vide CE(Con)/H)/BB3's OfF ice
Order No.CE/Con/H)/3BS/PCR/1,4.,73/99/0153 (1)
dated 8.3.29000 beiny issued irrejularly is
hereby treated as cancelled".
10.1. The leairned couns2l for the applicants during
the oral argument submitted that before annulling the OfFf ice
Order (anneware-5) of the O.i., Smt.Dulani Mallick(Applicant
No.l) should have been given an opportunity to present her
objection to the said action of the Respondents. It was
unfair that they had simply informed her after annulling

Annexure_ﬁ by virtue of their Office Order d.ted 22.3.2001

(Annexure-1 series). Shri Mishra, the laarned Standing Counsel

for the Railways in the present case and Shri B.Pal, learned

Senior counsel in 0.1.286/2001 submittad that no useful

purpose would have been served hid notice been issued to

the widow of late Bauria as she could not have railsed any

point which could have satisf ied the concerned arthorities

for not cancelling Aannexure-5., It is stated that Annexure-5

was considered as an erronsous act committed by the then

\sst.Personnel OfF icer overrvidiny or breaching the procedure

of regularisation of casual labour, as laid douwn in Paras

2005 (B) and 2006 of the Indian Railway Establishment Manual,
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Vol-II,

10.2. On the above submissions of the parties, the
as, :

point that arises here for consideration is whether this

~\.

Tribunal is bound to declare an order passed in breach of

the principles of natural justice as void or whether this

Tribuna; can hold that the facts of this case do not justify
exercising discretion to interfere in the matter as de facto
prejudice has not b2en shown. These are exactly the questions i
which were raised by the Apex Court in the case of N.C.

Meheta vs. Union of India and Others. In this case the

undisputed fact of the matter is that late Bauria, S/o. ?
Agni died in the year 1987 as casual labour holding temporary
status. By that time the Railways had framed a scheme for
rejularisation of casual labonrers with the approval of the
Ape:x Court and actions were on for jmplementation of the g

| saild scheme. For reqularisation of casual labours from

temporary status to Group D posts in the Department, the i

procedures are laid down in Paras-2005(B) and 2006 of the

Indian Railway Bstablishment Manual. In the said Paras,

the foliowlng conditions have been clearly laid down 3 |

i) Casual la»ours who accquire temporary
status will not be brouht on to: the
permanent/rejular es t'yh1ishment until
and unless they are selectad through
regular Selection Boird for Group D;

| ii) absorption of casual labours against

| reqular vacancies 1is not _aitomatig, Mut
subject to fulfilment of three conditions;
viz.(a) availability of vacancies; (b)

} suitability and eligibility of individual
| casual labonr and (ak the individual is
senlior enough to come in his turn for

ihsorption: (emphasis onrs)

Further, the method of indquction also is to

. S e = ," 4 -~ " " H e
he deciiled by the Railway administs 1 b n from time to time.
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The methqu of recruitment include the conditions that

the appointment of an empaneclled candidate will be subject
to his passing the prescribed medical examination for the
category for which he is selectad, he shall have to produce
the requisite birth certif icate from the competent authority
and sanction of the competent authorityris to be obtained
for relaxation of age in case the candidate would be
overaged.

10.3. In this case the selection/screening Lor
rejularis ation of casual labourers working under the OfF ice
of the Chief Engineer(Construction) held its meeting only
during January-February, 1992 and this is an undispu ted
fact that this Screening Committee meeting tookplace almost
five years after the demise of late Bauria and therefore,
screening and selection of late Bauria alony -rith three
other colleagues of his, as mentioned ih Anneure-5, could
not have b‘er:n done through this Screening Comnlttee. In
other words, it was not possible to fulfil the necessary
conditions, as laid down in Para-2005(B) and Para-2006 of
the Indian' Railway Establishment Manual, Vol.II in respect
of the deceased employees. In the face of the above facts
and circumstances of the case it is clear that Anne-ure-5

was issu~d in clear violation of the rules/provisions

governing regularisation of casual labours in the Railways.

If the widow was given notlce by the Railways bef ore antm 11ing

Annexure-9, she could not have fulfiled any of the
1aid down for regularisation of casual labonrs, as

in the Indian Railway Establishment Manual. In the

conditions

contained

circumstinces,
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the situation is, if we quash the OfFf ice Order dated
22.3.2001, it will result in restoration of an illegal
order (Amesaire<5) and nothing more., It‘lw also o bhe
noted here that in this case the determination of status
of an employee was contingent upon fulfilment of certain
conditions by that individual alone, because the individual
concerned alone could be the recipient of that status.
In view of the above facts of the case it is not necessary
for us to strike down the order dated 22.3,2001, even if
the same was passed in breach of the orinciples of natural
justice. We would like to quote again £rom the decision of
the Apex Court that the Court can refuse to exercise its
discretion in striking down an order if such striking down
will result in restoration of another order passed earlier
not in accordince with law. In coming tb this conclusion,
we are backed by the observation of thc‘. apex Court in the
case of S.L.Kapoor v. Jagmohan (1980) 4 SCC 379 that the
principles of natural justice know of no exclus ionary
rule dependent on whether it would have made any difference
if natural justice had been observel, Wa, therefore,
allow the order dated 29.3.2001 to stand on its leds.
11.1. The second point is not voery Aifficult to
answer in view of our £ inding on the first point. The

learned counsel for the applicants has repeatedly stated

that it was for no fault of late Banria that the Selection/

Screening Committee meeting was not held earlier than 1992

and argued, had the meeting taken place airlier not only

late Bauria would have been re-ularised, he would have

obtained the benefit of regularisation Erom 1973. It is

' g - this proposigion
Aifficult to buy such anoardm moent . IE this proy



1 ‘A‘l

) |
LG T R T

- -~ 1

- 17 =
is accepted, the Railways-will have to find out all the
cases of death of casual labourers holdint temporary
status which ocecurred betore Jannary-February, 1992, and
regularise all of them. Surely this is 1 tall order and
not amenable to reason. e has  iso alaimed that since
late Bauria was not rejularised becanse of the fact that
the Screening Committee met only in 1992, the deceased
should be deemed to have been rejularised. The Respondents
have stoutly refuted this claim. To answar this issue
'deemed rejularisation' raised by the aApplicants, it 1is
for us to decide whether there is any nrovision of 'de=med
regularisation' in the scheme f ramed by the Railways for
this cateqory of workforca. For getting answer to this
question, we need to refer to Para-2005(B), which reads

as follows @

"Cisual laboun who aagquire tomporary status
[ will not, however, be brought on to the
permanent/regular astablislment or treated
as in a raular employment of Railways
until and unless they are selected through
regular Selection Board for Croup D posts
in the manner laid down from time to time".

1120 The schome, therefore, clearly lays down that

without the intervention of a reqular 5election Board, no

casual labourer would ever accuire permanent status or

will be brought on to the regular eatablistment. In the

face of this clear Arov ision in the Minual, it was clearly

e ‘ ! | he
not within any Yoy s compe bonee, o | ;ithin

competence of the functionary, who approved Of f ice Order
some deceased workers as deemed

at Annesure-5S Aeclaring

to have boen pesqn bar foed Erom cror b ln Aale(n) « Mt the

iti S - it is 1w the prerogabive of
rule position is that it is only |

! | )
\ \ ! i L} | 3 H;. o il it
? 'w“'ﬂﬁy"""ﬂ'v* -
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Selection Board to recommend screened eindidates for requiar
employment and no other body has been voested with the
authority under the ‘istablisbment Manual to play any role
whatsoever in this regard. In the face of the above rule/
provision of the scheme, we hold that there is no provision
for deemed regularisation &€ caisual labourers in the Schemes
as laid down in the Indian Railway BEstablishment Manual.,
The application, therefore, fails on this point.

12. With regard to the mqmuestion(Isasue No.iiil) as

to whether 1legal representatives of the deceased casual
labour can seek redressal/adjudication before this Tribunal
concerning service status of the deceased employee, as

in the instant case, the applicants have submitted in their
application that they have bheen denicd the bhenef it of the
principles ol natural justice by the Respondents, This
issue was exmined by the Full Sench of this Tribunal in

the case of Bidhata v. Union of India & Ors., in 0.A.159/93
decided on 30.4.1999. The question d:cided by the Full

Bench was “whether the present application filed by the
legal heirs is maintainable". Aftar going through the facts
of the case, the Full 3ench observed that there is much

Aiffoerence hotween riaght to { il aned righ! to contime an

application/appeal by the 1eqgal represental lves/heirs

of a deceased employee. AS thay observed in that case,

in the pfesent case also, this application under Section

b

19 of the a.TeAct, 1985, was not Filed by the deceased

but was filed by the legal heirs, i.o., if e and

children‘ ( both married and unmarr tracd ), oection

1985 says, "subject to._other-———

D

19 (1) of the a.T. act,
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provisions of thisn Act a person agirieved by any order

pertaining to any matter within the jurisdiction of a

Tribunal may make an application to the Trinal for

redressal of the grievance". The point at issue Ln'this
case is who 1is claiming what relief and who has been
denied what right, to which one was entitled. In this
case, the whole issue has arisen out of nnﬁ~reqularisation
of late Bauria in Group D category of Railways 'efore

his death. Late Baiuria was entitled to be cons idered for
rejularisation alongy ith other similarly placed casual

1 bourers | » but he did not have any vested right
to claim any rejularisation. Thus the main relief claimed
in this application, i.e., rejularisation of late Bauria,
was personal in nature to the deceased whereas other
_roliofnjnﬁ claimed in this application are conseqmoential
or dependent on the main relief, i.2., remlarisation

of the deceased before his death. Thé Ane Court in catena
of judgments have sald that claim personal in natore to
the decxm;;nd is hit by the maxim "actlo pPorsonalia Moritor
cum Pers;na" and therefore, could not ba pursued by the
legal heirs of the dacaasnd .

13. In the lijht of our discussion aforesaid, we

are of the view that l1o1al reprosentatives of the deceased

have no legal standing to ajitate the issue regarding

rejularisation of the deceased hef ore  this Tribunal.

14. The 1t point that we nend to answer before

we close the discussion is whether pension is payable

to a temporary status hold~r —orker of tho Rallways.

This question has already bheen answared netatively by
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the Pl Benaly of Fhe Tedanal In O e aton 200 /94,
388/94, 212/96, 622/94 and 623/94. In giving answer .
to the question, this Bench, while disposing of the
aforesaid O.As had also referred to the case of

Malati Kar (Smt.) and others v. Union of India and

Others (1292) 21 ATC 583, Rebert D' Souza v. Executive

End ineer, Sotho e Railway (aTR 102 50 54), Union of

India x Others v. R.ib,i.; Bikaner and others (1997 SCC

(L&S) 1524, Yashwant lari Kitakair v. Union of India

% Others (1995 SIRSCH 370) and it was held by the Full
Bench that (ll?(i‘,):_.': fon of the Calentta Bench of - the Tritminal
in Malati ‘ar case and the decision of this 3ench of

the Tribunal in Sumati Patra and Manaka 3ijili's case

do not lay down the correct law and directed that the
dependant of 1 casual 1aboary with temporary status, who
dies in harness without hav ing his service regularised

is only entitled to cons Ldrrat fon for compassionate appo intment
strictly‘in terms of LEstablishment 8erial No. 18 of 1987.

We would also like to refer to the decision of the

Supreme Court in the case of Ram Mumar vs. Union of

India reported in Lopn SC 390 sanctioning tha schome

of benefits proscribed by the Railways for the casual

1 bours durlng Gorv Leo and Eon thebe Pomd b ies tn case of

death. while dispos ing of that case the ApexX Court upheld the

previous ‘Para 2511 of the Indian RailwyrEStablishment Manual

conf erirng varims rights and privileges to the casnal labaa rs and

: - ~ ” § o 1N T Sy v g or %
pension was not one of the service priv Lleges of f ored nor the

Court found that fanlty. The conclusion, theref ore,

are not ontitled to

Apex

is the temporary status holders
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pension and hence there could be no question of granting
fanlly pension to the Legal helros of such Neceoasod workers,
This matter is now well settled in lav and all thoughts

and anxieties should come to an end in this regard.

15, In view of our above discussions and findings,
we see no merit in these six Original Applications and

accordingly, we dismiss the same, being devoid of merit.

We, however, pass nO order as to costs,
“
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