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AN 9.a.0.266/2001"

Smt.Ichhabat
dife of Late
PO-Jenapur, P

o
i Bhutia,Yéged about 36 years,
Hari Bhu tia, Vill-Brundadeipur,
>+ Dharmasala, Dist.Jajpur
cee : Applicant
By the aAdvocates I‘1/5-I‘I“R‘RDUtraY
S N .Mishra

~VERSUSL
15 Union of India represented through the General

Manager, South Eastern Railway, Garden Reach,
Calcutta~43, West Bengal

2 Chief Engineer, Construction,

Quilway, At/PO/PS-Chandrasekha
Dist-Khurda

South Eastem
rpur, Town_Bhubaneswar,
i

3 Deputy C.P.O. co

nstruction, South Eastem Railwmay,
At/PO/PS..Ch

Jndrasekharwur, Town;Bhubaneswar,Dist-Khurda

de Chief Administrative Officer(Cons) Personnel Department,
South Eastern Railway, At/qups_Chandrasekharour,
Town~Bhubane5war, Dist. Khurda

Se Chief Accounts Oftdcer, S.ELR1y,, Chandrasekhar-ur,
Bhubaneswar, Dist. £ha rda

g Respondents

By the Advocates Mr.P.!4 .Mishra

TV 0 Y 8 2 iy iy 0 0 e i i e

IN 0.4.No.267/2001

Smt.Jhati Puzi’a, Wo. Late Bhankar,faged about
50 years, Vill/PO- Marjitapur, Via: Jenapur,
P3 . Dharmasala, Dist-Jajpur

Applicant




By the Advocates M/s N .R sRou tray
S eN.Mishra

- VERSUS.

l. qnion of India represented throungh the
General Manager, South Eastern Railway,
Garden Reach, Calcutta-43, West Bengal

2 Chief Engineer, Construction, South Eastern
Railway, At/PO/PS.Chandrasekharpur,
Town: Bhubaneswar, Dist- hurda

A Deputy C.P.0. Construction, South Easﬁern
Rallway, At/PO/PS.Chandrasekharpur,
Town-Bhubaneswar, Dist-khurda

™

4, Chief Administrative Off icer(Cons), Fersonnel
Department, South Eastern Railway,
At/PO/PS.Chandrasekharpur, Town : Bhubaheswar,
Dist-urda

575 Chief Accounts Off icer, S.E.Rly., Chandrasekhapur
Bhubaneswar, Dist-wurda

PN Respondents

By the Advocates Ms .S .LsPatnaik
MI‘ oD .N DIVH.S hra

. - - - T V0l b -

IN O.As N0.287/2001

1. Dulani Mallick, aged about 40 years,
Wwif e of Late Bauria

2. “imar Jhuna Mallick, aged about 20 years,
D/o. Late Bauria

55 Hrudananda Mallick, aged about 19 years,
$/o0. Late Bauria

i 1 i =) " S CD
4. Smit. Binatl Mallick, aged 22 years @
Bina Mallick, W/o. Nityananda Mallick

and D/o. Late Bauria, Vill-3arasailo,
PO/PS-Gobindapur, Dist-Cuttack

Applicants

2 ' M/s Dhaneswar Mohanty
By the Advocates e
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-~V ERSUS-
Ay Unien eof India represented by General Manager,
South Eastern Railway, Garden Reach, Calcutta-43
2. The Divisienal Railway Manager, Sewth Eastern
Railway, Khurda Read, Jatni, Orissa
8 [P The Senier Divisienal Persenal Officer, Sewth
Eastern Railway, Khurda Read, Orissa
4. The Chief Engineer (Censtrwectien) K.Q. S.E.Railway
Bhwanegwar-23
5, Chief Administrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhebaneswar - 23
cee Respondents
By the Advecates M/s8.D.N. Mishra
S.K. Parlda
S.Swain
IN O0.A.Ne,288/2001
1. Smt W, Yarramma aged 45 years, W/e,Late Chalamayya
5 Keshav Rao, aged abkeout 25 years, S/e.Late Chalamayya
. Kemarl Ysedha aged 17 years, D/e.Late Chalamayya,
miner, represented threugh her mother gwardian
Smt W, Yarramma, applicant Ne,1
All of at Qr.Ne.F/26/F, Rail Vikar, S.E.Rly Preject
Cemplex, Chandrasekharpur, Bhebaneswar-23
e Applicants
By the Advecates M/g,D. Mekanty
B.Ray MehaPatra
-VERSUS=
1 Unien of India represented by General Manager,
South Eastern Rallway, Garden Reach, Calcutta~43
2% The Divisienal Railway Manager, S.E.Rly, Khurda Read,
Jatnl, Orissa
3 The Senier Divisienal Persenal Officer, S.E.Rly,
Khurda Read, Jatani, Orissa
4. The Chief Mgineer(Censtrwctien), HM.Q. S.E.Rly,
Bhebanezwar-23
S Chief Aéministrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhebaneswar-23
6. Dy.Chief Persennel Officer(Constrectien)
S.E.Rly, Chandrasekharpwur, Bhevbansswar-23
cae Respondents
By the Advecates Mrs,R.Sikdar

Mr, A.Sikdar
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IN 0.A.NO.292/2801

15 Smt,Rama Momarana, ased akont 41 years,
Wife of late Jayakrwshna Meharana

2% Santesh Kwymar Meharana, ages abeuwt 22 years,
Sen ef Late Jayakrwshna Meharana

3. Basanta Kwmar Meharana, aqed akewt 20 years,
S/e. Late Jayakrwshna Meharana

4, Kwmari Mita Meharana, ased abewt 16 yemars,
D/e. late Jayakruwshna Meharana, Miner, represented
threvah her mother gqwardian Smt,Rama Meharana,
W/e., Late Jayakruwshna Meharana

All are of Vill-Delanga, FO-Berabei, Dist-Puri
oo Applicants

By theAdvecates M/s.D.Mehanty
B.Ray Mehapatra

-~V ERSUS~

1. tnien of India represented by General Manaser,
Sewth Eastern Rallway, Garden Reach, Calcutta-43

2. The Divisienal Railway Manager, Sevth Eastern
Rallway, Kherda Read, Jatni, Orissa

3. The Senier Divisienal Persenal Officer,
Sewth Eastern Rallway, Khurda Read, Orissa

4, The Chief Fnaineer(Censtrvctien) M.Q. S.E.Railvway
Bhuvsanesvwar-23

5. Chief Administrative Officer(F) S.E.Rly,
Chandrasekharpur, Bhubaneswar-23

Regponsdents

By the Advecates ) Mr.S. Rey, A.S.C.
(Res. 2 and 3)

IN_0.A.NO.383 /2001
0 Smt .Kanchana®ala Rewt, ascd akowt 43 years,
Wife ef Late Satyananda Rout

2. Debendra Rewt, amed akowt 21 years,
Sen eof late Satyananéa Rowt

3. Swganta Revt, aaqad akewt 15 years
D/e. Late Satyanan@éa Rewt, Miner,
represented throvah her mother ewardizn
Smt .¥anchana®ala Rewt, W/w, Late Satyananda
Rewt, all are eof Vill-Baghwa, FO~-Darpanieal,
Via-Chaneikhel, F.S.-Pafachana, List-Jajper

By the Advecaten M/r.Dhanssvar Mekanty
m_Ray Mehapatra

VERSUS-
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1, tnien of India repregentecd by General Manaeger,
Sevth Eastern Rallway, Carden Reaeh, Calowtta-43

2 The Divigienal Railway Manaeer, Sewth Rastern
Railway, Khurda Read, Jatni, oOrissa

3. The Senier Divisienal Persenal Offieer,
Sewth Eastern Railway, Khurda Read, Orissa

4, The Chief maineer (Conat ruetien)
N, Q. S.E.Railway, Bhwsaneswar-23

S. Chief Administrative Offiecar(F), S.E.Rly,,
Chandrazekharpur, Bhvdaneawar-23

I °ve Respendent s
By the Advecates Mr.R.C.Rath(Rs,2, 3 & 4)
Mr.B,.Fal
ORDER

MR.R.N,SOM, VIggggggggyﬁﬁz The cavse of actien and the Peints

)/

fer adfvdicatien by this Trikwa) in a1 tha si> cases
eeing similar, this cemmen erder is being passed, The veh

ve have ;eard the leamed cownsek for the applicants and
the learned cownsek for the Resrondents in all the six
cases sepParately, fer the sake of reference, we may as

well deal%with O.A. Ne.287/2001, which shewld ke treated

as the guiiinq facter fer ether five Orieinal Applicatiens.
2. Orieinal Applicatien No.2é7/2001 has been filled

by Snt.Diiani Mallick, Mrwdananda Malliek, Kw.Jhwnw Mallick
and Slt.lﬁnati Mallick, wife, sen ane daughters, respectively
of late Bauria, whe was verkine as Trellyman with temporary
statvus wnder CBRI/REG/RIRUPA, In this applicatien, the
applicants have soweht #directien ef the Trikwnal te the
Respendents declarineg the sarvice ef late Banria deomed

te have been requlariced w, e, f, 1.4,1973; te qwash Office
Order Ne.1® dated 22.3,7001 (Annerxwre~R/1); for release

of arrear‘pensions and arrear differential salary tesether
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with interest at the rate ef 18% per annem and te take
inte accewnt the peried of actwal service of late RBRawria
for cemputatien eof pensienable searvice,

Bt Shern ef details, the faectsz ef the case ase
as fellews,

t 1 The applicants have gvbemitted that late Bawuria
jeined S.E.Rallway as Caswval Latowr en 30,12,1969; eeot
temporary status en 1.1,1983 ;nd he died en 27,3.1987,
befoere beinm regwlarised en permanent wasis asainst any
P.C.R. Post. Mevever, thay stated that Respendent MNe,4
by his:office Order dated B8,3,2000( Annexure-5) declared
late Bauria deemed te have been reguwlarised against 40%
P,C.R. posts eof Khalasi in the scale of M,196-232/RP/
R5.730-949/~ in Grewp D cateanry w.e . f, 24,8,1990, In the
sal® Office Order it was alse stated that as a reswult ef
this reewlarisatien erder, the wiiow/lrca].heirz ef late
Bauria wewvld be entitled te rensienary anf sther
censequential benefits, Movwever, as ne actien was taken
by the cencerned avtherities feor semetime, the applicant
Ne.l appreached the Depwty Chief Enegineer(Cen), D-1I,
Bhvkaneswar te issue nccessarf erders fer drawal ef

pensien etc. A eceopy of this letter dated 28.9,2000 vas

alse sent te Responsent Ne.4. Later on, the applicant Ne.l
came te knew oen receipt of Respondent Ne,5°'s letter

Ne .DCPO/CON/F/BRS/WF/202/04447 dated 1.6,2001(Annexure-R/1)
that the Responéents had cancelled the Office Order dated
8.3.2000, ey hnother erder wearing Ne,18 dated 22.3.2001,

ieswed by the Depuwty Chie f Fersennel Officer(Cen), S.E.
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T AAre
Railway, intimatine Rer that the reeqularisatien erder
dated 8,3.2000 stood canael lcd implyineg interalia
that she weowls not be gettineg any gensienary penafits.
Aeqarieved by the saléd erder, the applicant Ne.l jeined
sy others have filed the present applicatien.

4, It has ween sthmitted oy the applicants tkat

even theweh Shri Bawria haé died en 28.3.1987 his services
should be deemed to be reequlariced on permanent wasis ——
w.e,f. 1,4,1973 and hisc tatal perieé of service wméer the
Railwﬁys chould be treated as mere than 14 years entitling
his LRs te all pensienary menefits, They alse cites the
case eof onec Bahan Panda, vwho had alse é¢iecd pofere
regwlarisatien, pwt the Respondents haf paie family
pensien and ether menefits te the LRs of sald mahan
Panda. It is alse averred that net enly the order
reeularising late Bauria frem 24.,8,1990€ shoyf&c};ave s een
Canceilei, put his peried of reqtlariéationshouli have
peen ante-fated te 1,4.1973, In thkeir petitien the
applicants have referred te the jedement of thig Triewnal
in O.A.Ne,39¢/97 andl alse the decisien of the Emakalam
nencﬁ of this Triewmal in 0.A.170/2001 disposed of on
23.11.2002 (M.Sarejini Vs. tnien of Inéia).

5. | The Respendents have refutes the allesations ef
the ;p911Cants an@ prayeeé that the applicatien weine develd
ef merit shovld be dismissed., While they have net disputes
that late Bauria was engangce on casval masis ey the
Railways, they have averred that he was enegages on dally
rate wase Wasis enly fFrem 28.1,1974 and net frem 1969,

as claimed by the applicants, meaar the Bridege Inspecter
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(Reqirigring) Unit and Constrwctien thits of erstwhile l

DEN ( CONSTRUCTION) /CUTTACK and DFEN(Regqirdering)Ctec. A Screening
Committee was apiolinted for reqularisatison ef eligiwle caswal
lahaurc?s. Thés Committee condwcted its proceedings dwring
January;February,IQQZ. As late Bawria was not alive in 1992,
the questisn of screenina him for reawlarisatien ey this
Committée did not arise. In their cownter, Respondents have
statedthat Indian Railway Estamlishment Manmal(Vel-II) clearly
lays deown the procedure for reaumlarisatisn of caswal labowvwrers,
The system prescribes settine wmp of a Screening Committee for
considering regqularisation of caswal labonrers, after taking
into consideratien three aspects of each candidate, viz,,
eligivility, switability and senimrity in the respective Unit,
For this pwrpose, persenal appearance of the candidates with
the requieite docvments has also Wmeen prescribes, As late
Bavria haf expired in 1987, long wefore the Screening Committee
met in Janwary-Fesrwary, 1992, the said Committee did not
have any epportwnity to ASSCSS hi s switakility and
eligibwility conditimns, as laid down in the Manwal. They
have, therefore, stated that the ordex nf reqularisatien

dated 8;3.?ﬂ00, isswed Wy the then Asst,Personnel of ficer(Con)
Bh¥saneswar was irregmlar, Once the matter came to the
nnotice of the hiaher avthorities, the sald order was
rescinded, They have thus rejected the plea for deemed
requwlarisation in view ef the fact that conferment of

P. C. R. statws to a caswval lakonrr cannot we demanded
either as an avtomatic precess  or as a matter of right;

put sweject to fulfilment of the conditinns as laid down

in Para=20n6 of the Indian Railway FEstaklishment Manmal

(Vnl~IT). The Resronfents have alsa cited  the Aecisinon of
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the Larser Beiich constitmted by this Triwwmal and its order

delivered on 11.10.2001 in the case of Shri Baswdev Saheo ¢

f
Ors. v, Uninn of India & Ors. in 0.A.Nns.200/94, 388/94, 216/96,

622/94 and 623/94 and of the Swpreme Covrt's order in the case

of Unimn of India v, Ra®ia Bikaner & Ors (reported in AIR 1997

SC 2843). The Respondents have denied that the applicants counld
wet rélief on the ®asis of the case »f Smt.Malati Panda, widow
of late Bawan Panda as that was wrenely processed, The same
order was seine reviewed, they averred, and that actions have
ween taken for withdrawal of the wenefit with the censent of
the President of India. They have, theyelnre, stated that oy
citineg an earlier case which was processed on a wrone notien,
the applicants cowld not have claimef any wenefit out of

that matter,

By We have also hear® Shri D.Mehanty, learned cownsel for
the applicants ana& Shri D.N.Mishra, lcarned Standineg Cownsel
for the Railways. We also refer to the seemission made oy

Shri B.Fal, Senlor Advocate in 0.A.266/2001 Wwoth oral and

written. In his oral pleadina, Shri D. Mohanty,

the learned cowmsel for the applicants emphatically
argqred that the action of the Respondents in

cancellineg Officer Order dated B8.3.7000, withowt serving
notice en the applicant No, 1, i.e,, widow of Late Bawria

was vinlative of the rrinciples of natwral jwstice
and on this cowmt alone, the actimn nf the Respondents
shounld We declared arditrary anf 111eqal and fwll relief

showld me eranted to the applicants. In swpport of his

rlea Shri Mohanty reliel on the decisien in the case of
it in the facd of .
Cth ot /the ,.'J,v-\,v'i' (-vir\;] ~f th(‘ Frnakﬂl.am

Palman Fands IHa rlra wWwas als
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Bench of this Trisemal in 0.A.178/2201(Mrs.M.Sarejini vs.
tnion of India & Ors) and the decisien of this Triewnal in
O0.A. Ne.398/97 (Puma Ch.Mallick & Ors. Vs. mien »f India
and Ors.) the present applicatien showld swcceed. MNe alse
drew owr attention to the jwdgment ef the Swpreme Cowurt
in Reoeert D' Sowza vs. The Bxecutive Engineer, Sowthern

Railway & another 1982(1) SLR 864 ands thé follewing ether

cases.,
a) Wnien »f India & Others vs. Basant Lal & Ors.
( AIR 1993 sC 188)
») Prashavati Devi vs., Unien »f India & Ors.
(1996) 7 Swpreme Court Cases 27)
c) tUnien of India v, K.G.Radhakrishana Panickar
( AIR 1998 SC 2873)
d) Yashwant Marl Katakkar vs. Unimn of India
( 1995 SIR SCW 37)
e) Srishar v, Naear Falika, Jawmpnr
( ATR 1998 sSC 307 )
f) 0.A.M@s.B843/94, 844/94, B53/94 & 854/94
disposed of en 30,01,1995 by the Ermak el am
Rench of the C.ALT.L2 ans
¢) Railway Beard's Order Ne., E(NG)I1/96/CL/61
dated 11,12,1996
7. Shri D.N.Mishra, learned Standins Cowmsel fer the

Respondents denied that the action of the Respoandents in

cancellinq“the impuened order of reqnlarisatiﬁn,datﬂd

8.3.2000 covld ke assalled elther as arkitrary or wad in

o

1aw, as the Regpondents reveked an ardamsr which was patently

irrequlsr as that was rwmnineg contrary ts the provisiens
contained in the Indian Railway Estaklishment Manwal,
Vel-II fer resularisation of canual lakomwrs, It was A
genuine mistake and that the Railway Administratien was
within it; risht to rectify the same. In swrpoct nof his

plea, Shri Mishra alem referred to Fara-2005(R) of Indian
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Railway Esta®lishment Manwal,
lays dewn the law that caswal

statws will not ee eronaht en

Vel.IT (1989 Edn,), which __
la®nurs whe acquire temporary

to the permanent/reswlar

estaslishment er treated as {n resnlar emplayment in Railways

"entil and wless" they are selected throeah resvlar

gel ectien Board for Grewp D posts in the manner laid dewn

in this regard froem time to time, In ether words, these

whe are not selected by the Screening Committee cannot bwe

pe indwcted in the regular estaplishment ef the Railways

and therefere, order dated 8.3.26808 had to e rescinded,

8. We have perwsed all the recerds placed mefore wus,

considered the pleadinegs guemitted by both the parties

incluwdinea their written svemissisns and alse have peresed

the leadineg cases referred to

hy the learned comsels., We have

alse eiven omr anxiens thraeghts ever the matter, In the

everall,i we find that the matter revolves arowmd the

follewine lssves.

i) whether the Of
(Annexwre-5) c
withomut ewserv
natwral jwstic

ii) Wwhether in the
caswal laeowr
prevision fer

fice order dated 8.3,2000
suldhave Been cancel led
ing the principles of

a3

Scheme of reqularisatien of
as framed ey the Railways, there is
A comen remuwlarisatien of

caswal lamour whe had attained temporary

statuvs, Bswt he
ta face the Se
as he has died
place;

was not physically availaele
lection Poard/Screenins Test,
pefare the selection teok

iii) Whether the lesal representatives of the

deceased casva

1 lakovr canli seek

redressal/afjvdicatien af their grievances
wmefore this Trimwmal in an applicatien

mder Sectien
Trimmals Act,

19 of the Administrative
19853 and
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iv) dhether pension is payable to a temporary
status holder employee of the Railways

A

We now propose to exanine all these issues

one by one to cone to the lojical end.

9. The impujned Off ice Order dated 8.3.2000
rejqularising four deceased casnal workers issued by the
then Assistant Personnel Off icer(Zon)/B33, OfFf ice of
the Chief Engineer, with his approval, declaring late

Bauria, S/o. Agni along with three others as "deemed

el

to have been re ularised" against 40% P.C.R. Posts of

Khalasi in Group D category w.z2.f. 24.8.1990 (Annewre-5).

By virtue of a 'NOTE' jncorporatéd brloy this order,

the condition of medical examination belore rejular
appointment was waived. It was stated therein that

as a result of this regularisation order, the widow/l123al
heirs would be entitled for pensionary and other consemquential
benef its and lastly that the oension »apers in respect of

the said deceasad off icials be prepared and arrears of »ension

bd drawn expeditiously. This OfF ica Order was forwarded for

inf ormation to the seven funct ionari~s (1e monftioned therein) .

No copy was endorsed to any of the family mombers of the

; Sme L & F hea
four deceased officials, who were deemed to  have Decen

regularised by didt of that order. It was on 22 ,9,.,2000

applicant No.l herself sent anne-ure-6 to the Depoty Chief

Eng ineer (Con) D-IL, 3.2 .Railrav, enclosing a Copy of Anne-ure=5

and requestad that she be paid the settlement dues and

family pension at the earliest. Respondents vide letter No.

DCpPO/CON/P/ 333/ dF /20 2/04147 4 (ted 1.6.2001 informed
s ol . i £
Applicant No.1l, Smt. palhani Mallick, widow of late Bauria tha
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Of fice Order daited 8.3.2000 (A\nneure-~5) had been annulled

by their Office Order dated 22.3.2001(=enclosing a copy of

the order dated 22.3.2901) am requested her to acknowledge

the recejpt of their letter dated 1.6.2901 with the enclosure

The letter dated 22.3.2901 reads as follows

With the approval of Ca0(Con)/S.E.
Railwayq/BBo the following orders are issued
which will take immediate effect.

The rejularisation order against PCR
Gr.D post issued retrospectively in favour
of late Bauria, S/o. ixyni ex.T/Man under

e

Cz(Con) /HQ/BBS vide CE(Con)/H)/BB3's OfFf ice
Order No,CE/Con/Hy/3BS/PCR/1,4.73/99/0153 (1)
dated 8.3.2900 beiny issued irrejularly is
hereby treated as cancelled".
10.1. The learned counsal for thé applicants during
the oral argument submitted that before annulling the OfFf ice
Order (annewre-5) of the O.i., Smt.Dulani Mallick(Applicant
No.l) should have been 7given an opportunity to present her
objection to the said action of the Respondents. It was
unfair that they had simply informed her after annulling
Annexure-é by virtue of their Office Order dated 22.3.2001
(Annexure-1 series). Shri Mishra, the laarned Standing Counsel
for the Rallways in the present case and Shpi B.Pal, learned
Senior counsel in 0.1.286/2001 submitted th#t no useful
purpose would have been served hid notice been issued to
the widow of late Bauria as she could not have raised any
point which could have satisf ied the concerned authorities
for not cancelling annexure-5. It i{s stated that Annesure-5

was considered as an erronsouis act committed by the then

Asst.Personnel Officer ovarriding or breaching the procedure

of regularisation of casual labour, as 1aid down in Paras

2005 (B) and 2006 of the Indian Railwiy Establishment Manual,
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Vol-1I,

A

10.2. On the above submissions of the parties, the
point that arises here for consideration is whether this
Tribunal is bound to declare an order passed in breach of
the principles of natural justice as void or whether this
Tribunal can hold that the facts of this case do not justify
exercising discretion to interfere in the matter as de facto
prejudice has not boen shown. These are exactly the questions
which were raised by the Apex Court in the cass of N.C.
Meheta vs.llhion of India and Others., In this case the
undiSputedifact of the maitter is that late Bauria, S/o.
Agni died in the year 1987 as casual labour holding temporary
status. By that time the Railways had framed a scheme for
rejularisation of casual labourers vith the approval of the
Apex Court and actions were on for implementation of the
sald scheme. For regularisation of casuail labours from
temporary status to Group D posts in the Department, the
procedures are laild down in Paras-2005(B) and 2006 of the
Indian Railway Establishment Manual. In the said Paras,
the following conditions have been clearly laid down
i) Casual labours who acquire temporary
status will not b= brought on to the
permanent/reqular establishment until ;
and unless they are selected through '
reqular Selection Board for Group D
i1) Absorption of casual labours against
: rejular vacancies is not _antomatic, mut
‘ subject to fulfilment of three conditlons:
/ viz.(a) availability of vncnn(?ies:(b)
suitability and eligibility ot individual

casual laboar and (c) the individual is
senior enough to come in his turn for

absorption: (emphasis onrs)

Further, the method of induction also is to

be decided by the Railway Administration from time to time.
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The methods of recruitment include the conditions that

the appointment of an empanel led candldaﬁn will be subiject
to his passing the prescribed medical examination for the
category for which he is selected, he shall have to produce
the requisite birth certificate from the competent authority
and sanction of the competent authorityfis to be obtained
for relaxation of age in case the candidate wauld be
overaged.

10.3. In this case the selection/screening for
regularisition of casual labourers working under the OfFE ice
of the Chief Engineer(Construction) held its meeting only
during January-February, 1992 and this is an undisputed
fact that this Screening Committee meeting tookplace almost e
five years after the demise of late Bauria and therefore,
screening and selection of lite Bawria alony —ith three
other colleagues of his, as mentioned ih Anneyure-5, could
not have been done through this Screening Committee. In
other words, it was not possible to fulfil the necessary
conditions, as laid down in Para-2005(3) and Para-2006 of
the Indian Railway Establishment Manual, Vol.II in respect
of the deceased employees. In the face of the above facts
and circumstances of the case it is clear that annewure-5
was issu~d in clear violation of the rules/provisions
governing regularisation of casual labours in the Railways.

If the widow was given notice by the Railways bef ore anhulling

Annexure-5, she could not have fulfiled any of the conditions

|
laid down for regularisation of casual labours, as contained

in the Indian Railway Establishment Minual. In the circumstinces,
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L we quash the oL fea Ovder datoed
22.3.2001, it will result in restoration of n illegal
order (Annexure-5) and nothing more. It is also to be
noted here that in this case the determination of status
of an employee was continjent unon fulfilment of certain
conditions by that individual alone, because the individual
concerned alone could be the recipient of that status.

In view of the above facts of the case it is not necessary
for us to strike doyn the order dated 22.3.7001, cven i€
the same was passed in breach of the principles of natural
justice. We would like to quote againm from the decision of

the Apex Court that the Court can refuse to exercise its
discretion in striking down an order if such striking down
will result in restoration of another order passed earlier
not in accordince with law. In coming t§ this conclusion,

we are backed by the observation of the aApex Court in the

88

case of S.L.Kapoor v. Jagmohan (1980) 4 5CC 379 that the
principles of natural justice know of no exclus ionary
rule dependent on whether it would have made any difference

if natural justice had been observei. We, therefore,

aAllow the orvder Aaloed 22.3.20010 to st md o on ika leos,

11.1. The second point is not very Aifficult to

answer in view of our finding on the first point. The

learned connsel for the Applicants has ropoatedly stated

that it was Lor no Lault of late Bauria that the Selection/

Screening Committee meeting was not held earlier than 1992

and arguéd, had the meeting taken place earlier not only

late Bauria would have bsen re-ularised, he would have

obtained the honef it of rejqul wrisation from 1973. It is

— i ropos igion
difficult to buy such an argu-ment. If this prop



is accepted;, the Railways-will have to Lind out all the
cases ol death of casual labourers holding temporary
status which occurred betore Jannary-February, 1992, and
regularise all of them. Surely this is a tall order and
not amenable to reason. ile has ;750 c¢laimed that since
late Baurin was not rejularisoed bacanse of the fact that
the Screening Committee met only in 195?, the deceased
should bhe deemed to have been reqularised. The Respondents

have stoutly refuted this claim. To answer this issue

‘decmed rojularisation’ raisod by the appl (ogrts, it fs

for us to decide whethar there is any provision of 'de=ned
reqularisation' in th2 scheme framed by the Railways for
this catejory of workforca. For gettiny answer to this
question, we need to refer to Para-2005(3), which reads

as follows

WCisual labourn who aaquire temporary status
will not, however, be broaght on to the
p«znn.mr'ml:./rrr]n]_r'xr‘ ~stablislment or treated
as in a remular employment of Railways

ant il and unlesa they are golocted through
reqular Selection Bo ard for Group D posts
in the manner 1liid down from time to time".

11.2. The scheme, therefore, clearly lays down that

without the intervention of a reqular Selection Board, no

casual labonrer would ever acqi fre permanent statns or

will be brought on to the rejular establishment. In the

face of this clear srovision in the Manual, it was clearly

: s ey it - he
not within any Hody's competonce,  Lar l1ons within th

competence of the functionary, who Approved Off ice Order

loceased workers as deemed
3t Anne>ure-5 declaring some deceas ~d morker 5

to have been reqularised from certaiin date(s) . 2ut the

rule position i{s that it 1is only the prerogative of
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Selection Board to racommond aoroatiord eoanad il abss Far redy ] ay

employment and no other body has been vestod with the

authority under thoe stablishment- Manual-to-play any roleA
whatsoever in this regard. In the face of the above rule/
provision of the scheme, we hold that there is no provision
for deemed reqularisaticn £ casual labourers in the Schemes
as laid down in the Indian Railway Establishment Manual.
The application, thoerefore, £31ls on this point.

12. Hith regard to the question(Issue No.iiil) as

to whether 1legal representatives of the deceased casual
labour can seek redressal/adjudication belore this Tribunal
concerning service status of the deceased employee, as

in the instant case, the applicants have submitted in their
application thait they have been denied the benef it of the ‘
principles of natural justice hy the pespondents, This
issue was examined by the Full SBench of this Tribunal in
the case of Bidhata v. Union of India % 0rs., in 0an.159/93

decided on 30.4.1999. The queslion d cided by the Full

Bench was "whether the prosent application Ciled by the

legal heirs is maint Linable". after going through the facts

of the case, the Full nench ohserved that there is nuch

difference between right to file nd right to continue an

applical ion/appeal hy the Toqg o epn eniental fvers/haoirn

of a deceased employce. As they observed in that case,

(

in the present case also, this application under Section

19 of the a.T.act, 1985, was not [iled by the deceased

but was filed by the le) 11 heirs, i.o., ~1if e and

children ( both married and unm wrried ).  oection

19 (1) of the a.T. act, 1985 says, "subject to other
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provisions ol this Act a person agiricoved by any order

pertaining to any matter within the jurisdiction of a
Tribunal may make an application to the Tri‘minal for
redressal of the grievance". The point at issue Ln’this
case 15 who 15 claiming what relicf and who has beon
denied what right, to which one was entitled. In this
case, the whole issue has irisen out of noﬁ-regularisation
of late Bmria in Gromp D cateqory of Rallways ‘e fore

his death. Late Banria was entitled to bhe considered for
rejularisation alonjy ith other similarly placed casual

1 abourers . » but he did not have any vested right
to claim any regularisation. Thus the main relief claimed
in this application, i.e., rejularisation of late Bauria,
was personal in nature to the deceased whereas other
-reliefs as claimed in this application are conseguantial
or dnnondwnt on the main reliet, L.t., rowmlarisation

of the deceased before his death. Thﬁ Aner Court in catena
of judgménts have said that claim personal in nature to
the deceased is hit by the maxim "Actio Personalia Moritor
cum Persc;rm" and therefore, could not be pursued by the
legal heirs of the deceased.

13, In the lijht of our discussion anresgid, we
are of tge view that lejal representatives of the deceased

have no logal st mading to aritate tho fooue rogarding

rejularisation of the deceased bhofore this Tribunal.

14 The list point that we nend to answer before

wa close the discuss fon is whethor pension 15 payable

to a temporary status holdnr orker of the Rajlways e

i 1] reac aen answered nedatively by
This question has already been mnsyered ned
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the Full Bench of the Tribunal in O.e.aellos . 200/94,

388/94, 212/96, 622/94 and 623/94., In 7iving answer (
to the question, this Bench, while disposing of the
aforesaid O.As had also referrad to the case of

Malati Kar (Smt.} and others v. Union of [ndia and

Others (1992) 21 ATC 583, Rebert D' Souza v. Executive

Eng ineer, S5u1thir Railway (aIR 1982 3C 54), Union of

i

India « Others v. Rahia Bikmer and others (1997 SCC

(Lad3) 1524, Cashwant o b atalon v, Undom of I ba

& Others (1995 SIRSCW 370) and it was held by the Full

Bench that decision of the Calcutta Bench of the Tribunal

in Malati iar case and the decision of this 3ench of

the Tribunal in Sumati Patra and Manaka 3ifjili's case

do not lay down the correct law and directed that the
dependant of 2a casual labour with temporary status, who

dies in harness wlthout hav ing his serviace reqularised

is only entitled to considorat fon For compassionate appointment

strictly in terms of stablishment 8erial Mo. 18 of 1987.

We would also l1ike to refor bto the docision of the

supreme Court in the case of Ram ‘imar vs. Union of

India reported in 1968 3C 390 sanctioning the scheme
|

of benef its prescribed by the Rallways for the casual

l1abours during serv jce and for their fanilies in case of

death. while disposing of that case the Apaex Conrt upheld the

previous Para 2511 of the Indian Railwyr s tabl ishment Manual

conf ering varims rig hts and privileges to the casual labaurs and

: N STV i v1on of fered nor the
pension was not one of the servicae priv Lledge: M ered

aApex Court founad that faulty. The conclusion, therefore,

is the temporary status holéers are not entitled to
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pension and hence there could be no (uestion of granting

family pension to the legal heirs of such deceased workers,

This matter is now well settled in law and all thoughts

and angletios shonld come oy an end tn thia cogard.

15, In view of our above discussions and findings,

we see no merit in these six Original Applications and

accordingly, we dlsmiss the same, being devoid of merit,

We, however, pass RO order as to costs.
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