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(1 )Whcthcr it be referred to the Respondents or not? 

(2)Whether it be circulated to all the Benches of the Central 
Administrative Tribunal or not? 
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OPJGINAL APPLICATION NO.269 20c' 1 
Cuttack, this the 214-dav of May, 2004 

A 	if. 

HON'BLE. SHRI B.N. SOM, VICE-CHAIRMAN 
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r' il)rnapatti 	 C'rLT 	F\ Dh....; +I.. D ers 	. .a.e D. )IluiIraEiu1 	e, uiial,cni 
resident or working Upper Division ulerk in the ilead Quarter Army Air 
Defence College, At:Gopai Military Cantonment, P.O. Golabandha, Via: r 	.i.. .. 	r;+. 	7z 1 A.Z' iO1icii1itli )iL I iII. .. JUP iii il / u I JJL. 

Applicant. 
B 	the Advocate(s.. 	........ . ........................ Mr. P.P.  Mohapatra 

-vs.- 
I. Union of India, rcprcscntcd by its Secretary Govt. of India, Ministry 

of DIeiic ( Ann' Ariii' Head uartei P 0 Ne Delhi 
Dir eclor General of Air Defence Aiuiiiev (ADA-3), General Staff 
Brat ctr rp' Head Oua 	F) H 0 Nc Dc -11091 
Commandant, Ai-mv Air Defence College. At:Gopaipur Military 

P 0 GoLtbarina V'a- Gopaipur Sea Dst-Gaparp- 
lf. 1 / 
i 'jiJ_,4_. 

Respondent(s 
By the advocate(s) Mr. A.K.Bose, Sr. ASC 
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CTL1DT D .T clrvr.,r •'TTC'12 	JATD4A1.j. ci--; F\ IT.- 	-; i 	a.-i •'.; ' 	' ,* 1I'J i,.ii. L1)jvI. 	v 	i/iijX,vjj'i 	)Ii. 1i. 	)u1atiati ila.- 	Iii..i L 	.i.I-i. 

being aggrieved by the decision of the Respondent No.3 for not paying him 

tile s1 irv in the,  sc'lle oij 'Jppet Ditsiop CierL ', qi short UDC) wqt efe°t 

from Augtt. 2000. He ha.s prayed tiIr a direction to be issued to the 
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I 	 i  	 wth all  t 	 iRespondent No.   

c'est Cri11 11.,ential f#;Tc 
1I%.LL t. 

2.. The facts of the case in a nutshell are that while the applicant was 

working as a Lower Division Clerk ( in short LDC) in INS, Chullika. he 
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Commanding Officer INS Chillika for a transfer on deputation from his 

present office to I lead Quarters, Army Air Defence College, Gopalpur on 

e arou 	 ha subitedo01.095 as acompasion 	 h 	iap 	o 	dm 	1  

result of which he was transferred out by an order dated 01.02.1994 issued 

by the Chief Staff Officei-  ( P & A) Visakhapatnam. Uitimateiy,he joined his 

441. 	A 	 I_U-.- 	I.-. 	 )I=l\f_If 	 A 	i. U ut at tile i-  uiv tii! iJeIen 	_uuge, 	iptIpuL uu i i 	'. 	i-i 1IUI t 

while after his joining there, a meeting of the Departmental Promotion 

Committee ( in short DPC) .00k place for promotion of the officials from 

LUC grade to UDC grade to fill up two regular vacancies. He was One of 

the selected candidates and was appointed to the higher post with effect front 
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proceeding was cancelled without assigning any reason. Thereafier. the 

Respondents recovered from the pay of the applicant the amount th-e-V had 

mto aUDwthoutnhi ny opaid to him on his proo 	s 	 mapportunity  to 

I 

show cause. n 	e recovey of e amount  was made in one lump 
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3 The Respondents have contested this application on all grounds. 

They have subniitted that the applicant was posted to Arnv Air Defhnec 

1,i11,rn,s .s.-. 	 ,.. -.,,. 	,i. 	 i-I .s..- 	 1 1 (i2 117 
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official posted/transferred on compassionate ground has to reckon his 
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inadvertently he was considered for promotion and thus his promotion to the 

grade of UDC during the month of Ma/June 2000 was not round in order. 

It was on this groud his prootion ws cncel 	eig e 	b isun 	m 	 led bngy 	g  

an order dated 07.08.2000 (Annexure R-3). They have also argued that the 

applicant havirg been promoted to LJDC grade on probation lbr two years, 

the were within their iighis to reeri him to the lower post on detection of 

II .11 	,a-'-1llr(1t 	-i-' -tt'- 	 a— 	 1- 	-ita--i 	.. 	11_.pL. 
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trbn the wer entiled o termnate his service a anyanhe waon poaio, 	e 	t 	i  

point of time. 

4. The applicant has assailed the decision of the Respondents to revert 
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- 	 the Army Head Quarters in that regard relating to the cancellation of his 
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1. he had shouldered the responsibility of higher post 

he was denied the pay of that post. Not only that, they had recovered the 

a       	bnfit fn s ato  	eemout O pidmoi 	wt 	imthe  
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further submitted. relying on the decision in the case of Indra Bahadur 

Chetry Vs. Union of India that the applicant having actually worked in the 

1- 
	post 
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order of recovers-' made in his case is liable to be set aside being illegal. He 

further submitted that for recovery from pay, procedure as laid down under 
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principles of natural justice as decided in the case of Harbhajan Singh Sethi 

Ini 	rt 	o 	cson n the case NatoalVs. Uniono 	a 	h, 	g  	 fin 

ae subiteUnion of Extra Departmental Agents Vs. Untoi of Ind 	mt that as 
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action is liable to be declared bad in law & the Tribunal be pleased to direct 

'-. 	ll 	 I 
Illetil To renlila Tile atflOUIlt so recovered. 
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/ 	rival parties and also the submissions made before us during oral arguments. 



We have also carefiiflv gone through case laws relied upon 1w the Jd. 

or Lounse! 	 t and the written note submitted by him. 

	

6 The hort pont t b answeed in hi ce s hei 	 ther  the 

Respondents' were within tl'eir rights' to tei'minatc the promotion of the 

applicant to the hieher radc of it J I 	nncl tn rcr tb-' 	intt r-d hihn.. 

salary paid to him on account of his promotion as UDC without confronting 

him with the said decision and allowing him an opportunity to represent 

against tLl 

	

he 	said decision. 

	

7, 	our faith in the principles of natural justice which is the 

t,1L. 1,- ..f. 	'.J:'l 	,, 	
, 	 ---L nun nIal K UI UUI I OulLial s"stelii an' t!!C uageH!c!1r-a\ 	goa fang me 

ground in this regard. we answer both the question in the negative. The 

basic canon of our jO udicial system is that no one should be denied the 

opporiunjty of defending himself especially when an action proposed to be 

taken is visited with civil consequences, and is prejudicial to one's interest. 

l'urther, that the law is now well settled as decided by the Apex Court in the 

case of Saheed Ram Vs. State of Haryana and others, Civil Appeal No.6868 

	

o994, 	ded 	9199. at f ocal as been paid hs saarf 	de 	 ffi 	 i 	ly  in a 

higher scale not on account ofms -epes 	o made  	the   r 	entat 	 im  
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fault in any way. Following the ratio of this case law we are of the opinion 
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that the amount already paid to the applicant after granting him promotion to 

the 	f 	cp hr own motion should not have .eer 

frotn him. We,thereibre, direct the Respondent to refund the amount 

already recovered from the pay of the applicant within 30 days £rOIIl the date 

of receipt of this order. 

we wd 	 or ink 	 rBeore we c     

judgemen 	te R   	ths cse 	e consdrngofh 	p 	 en 	aw 	i  

officials thr promotion froiDC gr 	Im 	 t 	o account of tadeD 	 heir  

instructjon contained in para 5 of their letter dated ii .03.97 ( Annexure- 
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that seniority,  of an official would undergochange in the event of a posting 

on transfer from one unit to another on compassionate ground. But this 

instruction as contained iii this paragraph is neither explicit nor exhaustive. 

According to the rules governing the ground in this regard. seniority of a 

I 	 I 	 I 	 l 
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the same recruiting/parent unit. It is oniv in case of transfer of an official 

from one recruit 	o  	o mtual exchnge b  uit tathith 	nu 	a 	asis  or on 
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offered the bottom position in the grade in which he is transferred in the 
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from his parent Department However, question of seniority does not arise 

In ease a person is joining a unit on deputation basis ( as in the instant case) 

because a dcputatonist is brought in on ex-cadre basis for a short period 

which is pre determined and that individual goes back to his parent unit on 

expiry of that period. hence the question of offering him a permanent 

thothold by way of granting him seniority does not arise. The Respondents 

therefore, should revise their instruction as contained in para 5 Annexure R-

4 to avoid repetition of such a mistake in future specifying that oniy on 

. ---------------------. tf1iisIij Ut! t! !fldiiflE L)fl! at U.VH !qut U! Ufl flU tUdi ua1s 	ti iiy ui an 

individual will have to be re-determined. 

9. In the conspectus of the discussions made above this O.A. 

succeeds. No costs. 
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&alneswar 


