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L CENTRAL ADMINISTRATIVE TRIBUNAL
| CUTTAC X BENCI CUTTAC K

O-ApNos.266,267,287‘288,292 & 303 of 2001
. Quttack this

thelu@gay of Deoembe:/ZOOZ
CORAM;

THE HON'BLE MR, gy som, VICE;CHAIRW\N
AND f

THE HON'BLE MR.MLR. MOHANTY, MEMBER(JUDICIAL)

IN 0.4.N0.266/200 1'

Smt.Ichhabati Bhutia, aged about 36 Years,
Wife of Late Hari Bhutia, Vill-Brundadeipur,
PO-Jenapur, P.S. Dharmasala, Dist-Jajpur

coe Applicant

By the Advocates sz.N;R.Routray

S.N.Mishra
~VERSUS.

15 Union of India represented through the General
Manager, South Eastern Railway, Garden Reach,
Calcutta_43, West Bengal

25 Chief Eng ineer, Construction, South Eastern
Ruilway, At/PO/PS-Chandrasekharpur, Town_Bhubaneswar,
Dist-Khmrda i

3. Deputy C.P.O. Construction, South Eastem Railway,
At/PQ/PSnCh3ndrasekharour, Town;Bhuban63war,Dist-Khurda

4. Chief Administrative Officeerons) Personnel Department,
South Eastemrn Railway, At/PQﬁPS_Chandrasekharour,
Townthubaneswar, Dist< Khurda

5% Chief Accounts QL icer, S.E.R1ly,, Chandrasekharnur,
Bhubaneswar, Dist.Qurda

- Respondents

By the Advocates f Mr.P .1 ,Mishra
¥ Ehe pa Mr.3. Pal

TV e <3 e et s e e et e

IN 0.A.N0,267/2001

Smt.Jhatl Furi a, Wo. Late Bhankar, ' aged about
50 years, Vill/PO- Marjitapur, Vias: Jenapur,
PS . Dharmasala, Dist-Jajpur :

5 o Applicant



By

By

the Advocates

the advocates M/s .N R .Rou tray

S cN' alvlis hrd

-VERSUS.

Union of India represented thropugh the
General Manager, South Eastern Railway,
Garden Reach, Calcutta-43, West Bengal

Chief Enginesr, Construction, South Eastern
Railway, At/PO/PS.Chandrasekharpur,

Town: Bhubaneswar, Dist- Khurda

Deputy C#P.0. Construction, South Eastermn
Railway, At/PO/PS.Chandrasekharpur,
Town-Bhubaneswar, Dist-ihurda

Chief Administrative Off icer(Cons), Personnel
Department, South Eastern Railway,
At/PO/PS.Chandrasekharpur, Town : Bhubaheswar,
Dist- Qurda

Chief Accounts Off icer, S.Z.Rly., Chandrasekhapur
Bhubaneswar, Dist-wurda

Respondents

Ms .S oL .Patnaik
Mr D o oMishra

IN O.A. NO.287/2001

Dulani Mallick, aged about 40 years,
Wwife of Late Bauria

@mar Jhuna Mallick, aged aboutv20 years,
D/o. Late Bauria

Hrudananda Mallick, aged about 19 years,
s/o. Late Bauria

Swit. Binati Mallick, aged 22 years D
Bina Mallick, W/o. Nityananda Mallick

and D/o. Late Bauria, Vill-3arasailo,
PO/PS-Gobindapur, Dist-Cuttack

Applicants

' 1¥/s .Dhaneswar Mohanty
the Advocates 8. Ray it s
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«~VERSUS
1, Unien of India represented by General Manager,
Souvth Eastern Railway, Garden Reach, Calecuwtta-43
2, The Divisienal Rallway Manager, Sewth Eastern
Rallway, Khurda Read, Jatni, Orissa
3. The Senler Divisienal Persenal Officer, Sewuth
Eastern Railway, Khurda Read, Orissa
4, The Chief Engineer (Censtrwectien) H.Q. S.E.Railway
Bhubaneswar-23
S, Chief Administrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhebaneswar - 23
y Respondents
By the Advecates M/s.D.N. Mishra
S.K. Parida
S.Swain
IN O0.A.Ne,288/2001
1, Smt.W, Yarramma aged 45 years, W/e.Late Chalamayya
24 Keshavy Rae, aged abeut 25 years, S/e,Late Chalamayya
3. Kvmari Ysedha aged 17 years, D/e.Late Chalamayya,
miner, represented threwgh her mother gwardian
Smt . W, Yarramma, applicant Ne,1l
All eof at Qr.Ne.F/26/F, Rail Vikar, S.E.Rly Preject
Cemplex, Chandrasekharpur, Bhwbaneswar-23
oo Applicants
By the Advecates M/g8.D. Mehanty
B.Ray Mehapatra
“VERSUS=
< Unien eof India represented by General Manager,
South Eastern Rallway, Garden Reach, Calcutta-43
2e The Divisienal Railway Manager, S.E.Rly, Khurda Road,
Jatnl, Oriesa
3. The Senier Divisienal Persenal Officer, S.E.Rly,
Khurda Read, Jatani, Orissa
4, The Chief Mgineer(Censtructien), H.Q. S.E.Rly,
Bhubanegswar-23
B Chief Administrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhubaneswar-23
6. Dy.Chief Persennel Officer(Constrectien)
S.EB.Rly, Chandrasekharpur, Bhvbansswar-23
oo o Regpondents
By the Advecates Mrs.R.Sikdar

Mr, A.Sikdar
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IN 0.A.NO.292/2081

Smt,Rama Mekharana, aged about 41 jears,
Wife of late Jayakrushna Meharana
2 Santegh Kwmar Meharana, aged abeout 22 years,
Sen ef Late Jayakreshna Meharana
3. Basanta Kwmar Mekarana, aged abowt 20 years,
s/e. Late Jayakruwshna Meharana
4, Kemari Mita Meoharana, aged akeowt 16 years,
D/e. late Jayakruskna Mekarana, Miner, represented
threwgh her mother geardian Smt.Rama Mehkarana,
W/e, Late Jayakrushna Meharana
All are of Vill-Delanga, PO-Berabei, Dist-Puri
olee Applicants
By theAdvecates M/s.D.Mekanty
B.Ray Mekapatra
=V ERSUS=~
1. Unien of India represented by General Manager,
Seuth Eastern Rallway, Garden Reach, Calcutta-43
2. The Divisienal Railway Manager, Sevwth Eastern
Rallway, Kherda Read, Jatni, Orissa
3. The Senier Divisienal Persenal Officer,
Sewth Eastern Rallway, Khurda Read, Orissa
4, The Chief Fngineer(Censtructien) H.Q. S.E.Railway
Bhubaneswar-23
5. Chief Administrative Officer(P) S.E.Rly,
Chandrasekharpur, Bhubanegwar-23
siee Respondents
By the Advecates Mr.S. Rey, A.S.C.
(Res. 2 and 3)
IN 0.A.NO.383 /2801
1 Smt .Kanehanasala Rewt, aged abowt 43 years,
Wife ef Late Satyananda Revwt
2, Debendra Rewt, aged abouwt 21 years,
Sen of late Satyananda Rowt
3. Swsanta Revt, aged akewt 15 years

By the Advecates

D/e. Late Satyananéa Rewt, Miner,
represented threvgh her mother guardian

Smt .Kanchanabala Rewt, W/w, Late Satyananda
Rewt, all are of Vill-Baghuwa, FO-Darpaniéal,
Via-Chand@ikhkel, P.S.-Badachana, Dist-Jajpuer

B.Ray Mokapatra
=V ERSUS=

M/s.Dhanesvar Mekanty
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1, Mien of Indfa represented by Genejal Manaeer,
Sewth Eastern Rallway, Carden Reaeh, Calewtta-43

2. The Divisienal Railway Manaeer, Sewth Eastern
Railway, Khurda Read, Jatni, Orissa

3. The Senjer Divieienal Persenal Offiecer,
Sewth Eastemn Rallway, Khuerda Read, Oriesga

4, The Chief Eeineer (Cenat ructien)
M.Q. S.E.Railway, Bhubaneswar-23

S.  Chief Administrative Officer(F), s.E.Rly,,
Chahdrasekharpur, Bhebaneswar-23

coe Respendent g
By the Advecates Mr.R.C.Rath(Rg,2, 3 & 4)
Mr.B.Fal
ORDER

. -

MR.B.N, SOM, VICE-CEAIRMAN: The cavse of actien and the peints

v

fer adjvdicatien by this Trikwnal in all the si>» cases
being similar, thig cermen erder is being passed. The veh

ve have icari the leamed cewnsek for the applicants and
tﬁm learned cewnsel for the Respondents in all the six
cases separately, fer the gake of reference, we may as

well iealfwith O.A. No,287/2001, which shewld ke treated

as the gqvidineg facter fer ether five Orieinal Applicatiens.
2. ériqinal Applicatien Ne.287/2001 has been filed

By Smt,Delani Mallick, Mrwdananda Malliek, Kw,Jhenw Mallick
and Smt.Rinati Mallick, wife, sen ane daunhters, respectively
of late Bauria, whe was werkine as Trellyman with temperary
statuvs wneéer CBRI/REG/BIRUPA, In this applicatien, the
applicants have soweht directien eof the Trikwnal te the
Responienfﬁ feclarine the service of late Banria deomed

te have ween reavlariced w, e, f, 1,4,1973; te qmwash Office
Order Ne.1® fated 22,3, 72001 (Annexwre-R/1); feor release

of arrear pensiens ans arrear differential galary tegether



with interest at the rate eof 18% per annrm and te take
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inte accewnt the peried ef actwal service of late Bawria
fer cempwtation of pensienakle service.

- AR Shern ef details, the facte ef the case ase

as fellews,

{ 1 The applicants have svbmitted that late Bawuria
jeined S.E.Rallway as Caswal Labowr en 38.12,1969; eet
tempor;ry status en 1.1,1983 -nd he died en 27,3.1987,
befere boeing reqularised en permanent basis against any
P,C.R. pest. Mowever, thay stated that Respendent No.4
ey his Office Order dated B8,3,2000(Annexure-5) declared
late lauria‘ieemei'to have been regularised against 40%
P.,C.R, posts ef Khalasi in the scale of M,196-232/RF/
Rs.730-948/~ in Grewp D categery w,e,f, 24,8,199@, In the
sal® Office Order it was alse stated that as a reswult ef
this reewlaricatien erder, the widew/leeal heirs of late
Bauria wonld be entitled te pensienary and ether
censequential wenefits, Mowever, as ne actien was taken
by the concerned avtherities fer semetime, the applicant
Ne.l appreached the Deputy Chief Engineer(Cen), D-1I,
Bhwkaneswar te lsswe necessary erders fer frawval ef

pensien etc. A ceopy of this letter dated 26,9,2000 was

alse sent te Regpendent Ne,4. Later on, the applicant Ne.l
came te knew on reaceipt of Respondent Ne . 5's letter

Ne .DCPO/CON/F/BES/WF/202/04447 dated 1,6,2001(Annexure-r/1)
that the Respenfents had cancelled the Office Order dated
8.3,2000, by snother erder bearineg e, 18 dated 22.3.2001,

isswed By the Deputy Chie f FPersennel Officer(Cen), S.E.



N
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Railway, intimatine her that the regularisatien erder
dated 8.3.2000 stooé cancelled implyine interalia
that she wewld not ke getting any gensienary eenefits.
Aeerieved by the salé erder, the applicant Ne.l jeines
sy others have filed the present applicatien.
4, It has been svhmitted oy the applicantsthat
even theweeh Shri Bauria had died en 26.3.1987 his services
should e deemed to ®e reeqularised on permanent wasis
w.e.f.‘1.4.1973 and his tetal peried of service wméder the
Railw;;s shouvld ke treated as more than 14 years entitline
his Lés te all pensienary benefits. They alse cites the
case of ene Bahan Paneda, who had alse #ied mefore
requwlarisatien, but the Responfents had paié family
pensien ané ether eenefits te the LRs of sald mahan
Panda. It is alse averred that net enly the order
reqnlérising late Bauria frem 24.8,199@ shoyi!iiavc seen
concelled, put his peried of requlariﬂmtionshnvli have
peen ante-€ated te 1,4,1973. Ih threir petitien the
applicants have referred to the judement of thig Trimwmal
in O.A.Ne,39¢/97 anf alse the decisien of the Emakalam
lench‘of this Triswmal in 0.A.170/2081 #isposed of on
23.11,2002 (M.Sarejini Vs, Tnien of Ineéia).
S.| | The Respendents have refuted the allesations of
the ;pplicants and prayed tkat the applicatien weineg deveid
ef merit showld be dismissed. While they have net disputesd
that late Bauria vwas enegaged on casval kasis ey the
Railways, they have averred that he was enegages on daily

rate wase masis enly frem 25.1,1974 and net frem 1969,

as Claimesd by the applicants, meaer the Rridege Inspecter
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(Regirdering) Unit and Constrrctien thits of erstwhile

DEN ( CONSTRUCTION) /CUTTACK and DEN(Reairderineg)Ctc. A Screening
Committee was appninted for resqmlarisatinsn eof eligivle caswal
lakrmwrers, Th‘s Committee condwcted its proceedinegs dwring
Janwary-Femrwary, 1902, As late Baeria was not alive in 1992,
the guestion of screenina him for reswlarisation by this
Committee did not arise. In their coenter, Respondents have
stateitéat Indian Railway Estawlishment Manmal(Vel-II) clearly
lays down the proceduwre for reamlarisatien of caswal labovwrers,
The system prescribes settineg mp of a Sereening Committee for
considering requwlarisation of caswal lahonrers, after taking
into consideratien three aspects of each candidate, viz.;'
eligiwility, switawility and senimrity in the respective tnit.
For this pmrpose, persoenal aprearance of the candidates with
the requirite docements has also Been prescribed. As late
Bavria had expired in 1987, lona eefore the Screening Committee
met in Janwary-Fewrwary, 1992, the said Committee did not
have any epportwnity to assess his switakility and
eligiwility cenditiens, as laid down in the Manwal. They
have, therefore, stated that the arder of regularisatien

dated 8:3.2000, jsswed Wy the then Asst.Personnel of ficer(Cen)
Bh¥saneswar was irregular. Once the matter came to the
notice of the hiqher avthorities, the said order was
rescinded. They have thus rejected the plea for deemed
reqularisatien in view ef the fact that cenferment of

P. C. R, status to a caswal lakowmr cannot se demanded
either as an avtomatic precess or as a matter of right;

put sewject to fulfilment of the conditions as laid down

in Para-20n6 of the Indian Railway Esta®lishment Manwal

(Vol=TT). The Respandents have alsa cited he Arcision of
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the Larger Beiich constitwted oy this Trikenal and its order

delivered on 11.10,2001 in the case of Shri Baswdev Saheo &

Ors. v, nion of India & Ors. in 0.A.Nos.200/94, 3838/94, 216/96,

622/94 and 623/94 and of the Swpreme Covrt's order in the case

of Union of India v, Ra®ia Bikaner & Ors (reported in ATIR 1997

SC 72843), The Respondents have denlied that the applicants counld
wet relief on the Basis of the case of Smt.Malati Panda, widow
of late Ba®an Panda as that was wrenaly processed, The same
ordef‘was eeine reviewed, they averred, and that actions have
ween taken for withdrawal of the wenefit with the censent of
Me President eof India. They have, therefore, stated that by
citina an earlier case which was pPrecessed en a wrone notien,
the applicants could not have claimed any wenefit owt of

that matter,

6. We have also heard Shri D.Mehanty, learned cowmsel for
the applicants and Shri D.N.Mishra, lcarned Standine Cownsel
for the Railways. We also refer to the s¥emission made oy

Shri B.Fal, Seninr Advocate in 0.N.266/2001 woth oral and

written. In his oral pleadina, Shri D. Mohanty,

the learned cowmsel for the applicants emphatically
arqv;d that the actien of the Respondents in

cancellineg Officer Oorder dated 8.3,2000, withoet s€rving
notice on the applicant No. 1, i,e,, wiflow nf Late Bawria

was vinlative of the principles of natwral jwstice
and on this cowmt alene, the action nf the Resrondents
shonld we declared arkitrary and 11lemal and fwll relief

showld me eqranted to the applicants, In swmpport of his

plea Shri Mohanty relied on the decisien in the case ef

in the fFace of
2 omd mley B E am
Palman Panda.Mia plea was alen that /thr Feclsinon nf the Ernak el
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Bench of this Trisenal in 0.A.178/2001(Mrs.M.Sarsjini vs.

tnion of India & Ors) and the decisien of this Triewnal in
0.A. Ne.390/97 (Purma Ch.Malllick & Ors. Vvs. mien »f India
and Ors.) the present applicatien shovld swcceed, He alse
drew our attention to the jusigment of the Swpreme Cowrt
in Robert b' Sewza vs. The Bxecutive Iaineer, Souwthern

Railway & another 1982(1) SLR 864 ansd the follawineg ether

cases,
a) tmien »f India & Others ¥s. mrasant Lal & Ors,
( aIR 1993 sC 188)
») Prabhavati Devi vs. tnien »f India & Ors.
(1996) 7 Swpreme Court Cases 27)
¢) Unien of India v. K.G.Rafhakrishana Panickar
( AIR 1998 SC 2073)
a) Yashwant Marl Katakkar vs. tnion of Ineia
( 1995 SIR SCW 37)
e) Srishar v, Nasar Fallka, Jawmpnr
( ATR 1998 sC 307 )
f) 0.A.Nes.B843/94, B44/94, 853/94 & 854/94
disposed of on 30,81 ,1995 by the Ermakwlam
Bench of the C.A.T.: ana
¢) Railway Beard's Order Ne. E(NG)II/96/CL/61
dated 11,12,1996
Ta Shri D.N.Mighra, leamme# Standing Cownsel foar the

Respondents denied that the actisn of the Respondents in
cancellinqhthe impuaned order of regularisatien dated
8.3.2000 could be assalled elther as arbitrary or wai in
l1aw, as the Respondents reaveked an erder which was patently
irresuwlar as that was rwnnineg contrary te the provisiens
contained in the Indian Railway Fstaklishment Manweal,
Vel-IT feor resmularisation of cagual labowmrs, It was a
senuvine mistake and that the Railway Administratien Was
within its‘riqht to rectify the same. In swrrort of bis

Plea, Shri Mishra alse referred to Fara-2005(3) ef Indian
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RaIIWay Estawlishment Manwal, Vel.II (1989 Edn.), which

1afs down the law that caswal lawouwrs whe acquire temporary
status will not e wrovaht en to the parmanent/resular
esta®lishment er treated as in resular employment in Railways

“"entil and mless” they are selected throveh resuvlar

gel ectien Board for Greswp D posts in the manner laid dewn
in this regard from time to time, In ether words, these
whe are not selected by the Screening Conmittee cannot be
pe indwcted in the resular cstablishmeﬁt af the Ralilways
and therefore, order fated 9,.3.2009 hai te wme rescinded,
8. We have perwsed all the recards placed wefore us,
consldered the pleasings gwsmitted by hoth the parties
includine thelr written svsmissiens and alse have peresed
the leadineg cases referred to by the learned cownszels. We have
alseo given awnr anxiens thrawahts ever the matter, In the
everall, ve find that the matter revolves arowme the
fallewine issves.

¢ 1) whether the Office arder dated 8,3,2000
(Annexure-5) couldhave heen cancel led
withowt ewservine the principles of
natwral juwstice;

ii) Whether in the Scheme nf reqylarisation of
caswal lamowr as framed =y the Rajlways. there 1s
prevision for decmed roqvlarisatian of
caswal lawour whoe had attainei temporary
statvs, Bswt he was not' physically availaele
ta face the Selection Poard/Screening Test,
as he had died mefore the selection teok
place;

ii1) Whether the lesal representatives of the
deceased casval lammur covld seek
redressal/adjrﬂicatien »f their grievances
wefore this Triwswmal in an applicatien
wder Sectien 19 of the Administrative
Triemals Act, 19853 and



; (v iv) dhether pension is payable to a tampor \ry
status holder employes of the Railways

We now propose to examine all these issues

one by one to come to the lojical ond.

9. Thé impugned Off ice Order datéd 8.3.2000
rejularising four deceased casual workers issued by the
then Assistant Personnel Off icar(Con)/B33, 0OFffics of
the Chief Engineer, with his approval, declaring late

Bauria, S/o. /gni alonjy with three others as ",1,?,3"‘@6

m

to have been reiularised" against 40% P.C.R. Posts of

Khalasi in Group D category w.2.f. 21.8.1990 ((\snnevure-5).

By virtue of a 'NOTE' incorporateéd belos this order,

the condition of medical examination before rejular
appointment was waived. It was stated therein that

as a result of this regularisation order, the widow/l2dal
heirs would be entitled for pensionary and other consequential
benef its and lastly that the nension »apers in respect of

the said deceasad off icials be prepared and arrears of »ension

bd drawn expeditiously. This Office Order was forwarded for

inf ormation to the soeven functionirics (Ao ment toned therein) .

No copy was endorsed to any of the family members of the

four deceased officials, who were deemed to have been

reqularised by didt of that order. It was on 28 ,9,2000

applicant No.l herself saent annewure-6 to the Deputy Chief

Eng ineer(Con) D-II, $.%2.Railvay, enclosing a Copy of Anne-ure-5

and requestoed that she be pald the settloment dnes and

family pension at the esarliest. Respondants vide letter No.

DCPO/CON/P/ B33/ +F /202/04447 dated 1.6.200 1

Smt. Dulhani Mallick, widow of late Bauria that

inf ormed

Applicant No.l,




- 13 -

Of f ice Order dated 8.3.2000 (Annevwure-5) had been annullad

by their Off ice Order dated 22.3.2001(enclosing a copy of

the order dated 22.3.2901) and requested her to acknowledge

the recelipt of their letter dated 1.6.2)001 with the enclosure

The letter dated 22.3.2901 reads as follows ¢

| @ith the approval of Ca0(Son)/S.E.
. Ra%lwayg/BBo the following orders are issued
which will take immediate effect.

The rejularisation order against PCR
Gr.D post issued retrospectively in favour
gﬁ late Bauria, S/o. aJni ex.T/Man under
C=(Con) /HQ/BBS vide CE(Con)/H)/BB3's OfF ice
Order No.CE/Con/H)/3BS/PCR/1,1.73/99/0153 (1)
dated 8.3.2900 being issued irrejularly is
hereby treated as cancelled".

10.1. The l=2irned counsa2l for the applicants during
the oral argument submitted that before annulling the Off ice
Oorder (annewure-5) of the O.i., Smt.Dulani Mallick(applicant
No.l) should have been given an opportunity to present her
objection to the said action of the Respondents. It was
unfair that they had simply informed her after annulling
Annexure-5 by virtue of their Office Order dited 22.3.2001

(Annexure-1 series). Shri Mishra, the l=2arned Standinad Counsel

for the édilways in the present case and Shri BePal, learned
Senior counsel in O0.A.286/2001 submitted that no useful
purpose would have been served hid notice been issued to
the widow of late Bauria as she could not have raised any

point which could have satisf ied the concerned anthorities

for not cancelling annexure-5. It is stated that Annesure-5

was considered as an erronaocus act committed by the then

Asst.Personnel Officer overriding or breaching the procedure

of regularisation of casual labourxr, as 1aid down in Paras

2005(B) and 2006 of the Indian Rallway Establishment Manual,




A\

9 - 14 - ..
Vol-II.

10.2. On the above submissinns of the parties, the

point that arises here for consideration is whether this
Tribunal is bound to declare an order passed in breach of
the pri?ciples of natural justice as void or whether this
Tribuna]}‘ can hold that the facts of this case do not justify
exercising discretion to interfere in the matter as de facto
prejudice has not been shown. These are:exactly the questions
which were raised by the Apex Court in the case of N.C.
Meheta vs. Union of India and Others. In this case the

undisputed fact of the matter is that late Bauria, S/o0.

Agni died in the year 1987 as casual labour holding temporary

status. By that time the Rallways had framed a scheme for
rejularisation of casual labourers with the approval of the
Apex Court and actions were on for implementation of the
said scheme. For reqularisation of casuil labours from

temporary status to Group D posts in the Department, the

procedures are laid down in Paras-2005(B) and 2006 of the

Indian Railway Establishment Manual. In the said Paras,

the following conditions have been clearly 1aid down 3

i) Casual labours who acruire temporary
status will not b= pbrontht on to the
permanent/rejular establishment until

they are selected through
~~~~~ tion Boird for Group Ds

i{1) absorption of casual labours against
reqular vacancies 18 not _artomatic, "ut
subjact to fulfilment of three conditlions:
viz.(a) availability of vacancies; (b)
suitability and elig i{bility of individual
casual labonr and (c) the individual is
senior enough to come in his turn for

ahsorption: (emphas is onrs)

Further, the method of induction also is to

tration £ron thne to time.

be decided by the Pailway admind
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The methods of recru itment include the conditions that

the appointment of an empanelled candidate will be Ssubiject

to his passing the prescribed medical examination for the
category for which he is selected, he shall'have to produce
the requisite birth certificate from the competent authority
and sanction of the competent authority:is to be obtained
for relaxation of age in case the candidate would be
overaged.

10.3, In this case the selection/screening for
regularisation of casual labourers workinq under the OfF ice
of the Chief Engineer(Construction) held its meeting only
during January-February, 1992 and this is an undisputed
fact that this Screening Committes meeting tookplace almost
five years after the demise of late Bauria and therefore,
screening and selection of late Bauria alony —ith three
other colleagues of his, as mentioned in Annemure-5, could
not have been done through this 3creening Comnnittee. In
other words, it was not possible to fulfil the necessary
conditions; as laid down in Para-2005(B) and Para-2006 of
the IndianiRailway Establishment Manual, Vol.II in respect
of the decaased employees. In the face of the above facts
and circumstances of the case it is clear that Anne-ure-5
was issu~d in clear violation of the rules/onrovisions
governing regularisation of casual labours in the Rallways.
If the widow was given notice by the Railways bef ore anhulling

Annexure-5, she could not have fulfiled any of the conditions
4 -l

! 3
i s %, c aine
1aid down for regularisation of casual labours, as conta s |

s @i 3 es
in the Indian Railway Establishment Manual. In the circum tinces,
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the situation is, if we quash the Office Order dated
22.3.2001, it will result in restoration of an illegal
order (Annaxire-~5) and nothinag more, [(—J {a aldo to ha
noted here that in thils case the determination of status
of an employee was contingent upon fulfilment of certain
conditions by that individual alone, because the individual
concerned alone could be the recipient of that status.

In view of the above facts of the case it is not necessary
for us to strike down the order dated 22.3.2001, even if
the same was passed in breach of the principles of natural
justice. wWe would like to qote again from the decision of
the Apex Court that the Court can refuse to exercise its
discretion in striking down an order if such striking down
will result in restorvation of another order passed earlier
not in accordince with law. In coming tﬁ this conclusion,
we are backed by the observation of thr\. apex Court in the
case of S.L.apoor v. Jagmohan (1980) 4 SCC 379 that the
principles of natural justice know of no exclus ionary
rule dependent on whether it wonld have made any difference
if natural justice had been observel, W, therefore,

allow the order dated 272.3.2001 to stand on its leds.

11 oL s " The second point is not very difficult to

answer in view of our [inding on the [ frst point. The

learned counsel for the applicants has repeatedly stated

that it was for no fault of late Bauria that the Selection/

Screening Committee meeting was not held earlier than 1992

and arCJLl(;‘d, had the mecting taken place oarlier not only

late Bauria would have been re:ularised, he would have

obtained the benef it of reqularisation from 1973. It is

- : io -opos iyion
dif ficult to buy such an arcu cmento. I €his prop

-
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is accepted, the Railways-will have to £ind out all the
cases of death of casual labourers holdiny temporary
status which occurred before Jwnary-February, 1992, and

regularise all of them. Surely this is a tall order and

not amenable to reason. He has .1so claimed that since
late Bauria was not regqularised bacasse of the fact that
the Screeoning Committee met only in 1992, the deceased
should be deaned to have been rejyjularised. The Respondents
have stoutly refuted this claim. To answer this issue
'deemed rejularisation' raised by the applicants, it is
for us to decide whether there is any provision of 'de=med
regularisation® in the scheme framed by the Railways for
this catejory of workforcas. For gettiny answer to this

question, we need to refer to Para-2005(R), which reads

as follows 3

"Cisual laboun who aaquire temporary status
will not, however, be brought on to the
permanent/regular establ i{slment or treated
as in a rejular employment of Railways
until and unless they are selected through
reqular Selection Board for Group D posts
in the minner laid down from time to time".

11.2. The scheme, therefore, clearly lays dovn that

without the interventiocn of a4 regqular Selection Board, no

casual labourer would ever acql ire permanent status or

will be brought on to the rejgular establishment. In the

face oElthis clear H»rovision in the Minual, it was clearly

£ar leoss within the

-

not within any H»ody's conpetones,

competence of the functionary, who approved Office Order

= ; NP8 orlars as deemed
a1t Annesure-=5 Anclaring some doCeas o e

to have ‘br.zon remularised £rom cartiin date(s) .. 2at the

i o o mrerarative of
rule position is that it is only-the prerogative -0
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Selection Board to reconmend screecned candidates for reqgn iar

employment and no other body his been vasiod with the
authority under the ustablisbment Manual to play any role
whatsoever in this regard. In the [ace of the above rule/
provision of the scheme, we hold that there is no provision
for deemed regularisation & caisual labourers in the Schemes
as laid down in the Indian Railway Establishment Manual.
The application, therefore, £ails on this point.

12. With regard to the question(Issue No.iil) as

to whether leagal representatives of the deceasaed camyal

labour can seek redressal/adjudication before this Tribunal

concerning sorvice status of the deceased employee, as

in the instant case, the applicants have submitted in their
application that they have been denied the benef it of the
principles of natural justlce by the pespondents, This
issue was oxained by the Full Bench of this Tribnnal in
the case of Bidhata v. Union of India % Ors., in 0.1.159/93
decided on 3).1.1999. The questlion A eclded by the Full

Bench was "“whether the present application f£iled by the

legal hetrs io maintiinable" . abter toing throagh the facts

of the casa, tha Full dench ahrarvod that there is muah gESIL

]
diff erenée between right to file md right to continue an

application/appeal by the 1egal representatives/hoeirs

of a deceased employce. AS thoy observed in that case,

in the present case also, this application under Section

19 of the a.T.AcCt, 1985, was not filed by the deceased

but was Filed by the 109 3y1 heirs, . 1.2.; wif e and

children ( both marr iod and unmarried ). onction

19 (1) of the a.Te act, 1985 5ayS, "subjrct to other
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provisions of this Aclt o porson agimrfoved by any order

pertaining to any matter within the jurisdiction of a

Tribunal may make an application to the Tri'winal for

!
redressal of the grievance". The point at issue in this

case is who is claiming what relief and who has been
denied what right, to which one was entitled. In this
case, the whole 1issue has airisen out of noﬁ-reqularisation
of late Bauria in Group D category oé Railways e fore

his death. Late Bauria was entitled to he considered for
regularisation alony +—ith other similarly placed casual

1 sbourers . - but he did not have any vestnad right
to claim any rejularisation. Thns the main relief claimed
in this application, i.e., reyularisation of late Bauria ,
was personal in nature to the deceased whereas other

-reliefs as claimed in this application are consequential

i

or dependent on the main reliet, f.o., 10 mlarisation
of the deceased before his death, Thae Anex Court in catena
of judgments have said that claim personal in nature to

the deceased is hit by the maxim "Actio Porsonalia Moriter

|
cum Persona" and therefore, could not be pursued by the

legal heirs of the deceased.

13. In the lijht of our discussipnrdﬁprgsaid, we

dra‘of tﬁn vinmw that legal representatives of the deceased

have no leogal standing to yviltate the issuc rojarding

yoof o -hris Tribunal.
rejularisation of the deceased bef ore this lrabur

14 . The last point that we nead to answer before

S ~ 1 “ 3 y 2
we close the discussion 15 whoather pension is payable

to a temporary status holdar orker of the Rallways.

This question has already bheen answered nedatively by
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the Full Bench of the Tribunal in Oe.aelos . .200/94,

388/94, 212/96, 622/94 and 623794, In giving answer i
to the question, this Bench, while disposing of the

af oresaid 0.As had also referred to the case of

Malati Kar (Smt.) and others v. Union of India and

Others (1992) 21 ATC 583, Rebert D' Souza v. Executive

Eng ineer, 3onther Railway (aIR 1982 3C 54), Union of

India & Others v. Rabia Bikaner and others (1997 sCC

(L&S) 152§t, vashwant !ari Katakar v. Union of India

% Others (1995 SIRSCW 370) and it was held by the Full-
Bench that decision of the Calcutta Hon(fh of the Tribunal
in Malati “r case and the decision of this Bench of

the Tribunal in Sumati Patra and Man ska (Bljili's case

do not lay down the correct law and directed that the
dependant of o cansu 1 1aboar with temporary statns, who
dies in harness without hav ing his service regularised

is only entitled to conslderation for comhasa tonate appointment
strictly in terms of s tablishment 8S8erial No. 18 of 1987.
We would 1,11_30 like to refer to the dec ision of the

Supreme Court in the case of Ram Zmar vs. Union of

India reported in 1988 3C 390 sanctioning the scheme

of benef its prescribed by the Railways for the casual

1 bours dur Ing sery oo and o thetey fanilins In case of

death. while dispos ing of that case the apex Court upheld the

previous Para 2511 of the Indian Railwy Establishment Manual

conf ering varims rights and privilnes to the casual laboars and

pension was not one of the serv ice privileges of f ored nor the

Apex Court found that faulty. The conclusion, therefore,

is the temporary status holders are not entitled to

{
|



pension and hence there could be no (uestion of granting
fanily pension to the legal hoirs of such deceasad workexs.
This matter is now well settled in law and all thoughts

dhoul.l come Fooanoend In thia reqgard,

anl anzletion
In view of our above discussions and findings,

15,
we see no merit in these six Original Applications and

accordingly, We dismiss the same, belng devoid of merit.

We, however, pass Do order as to costs.
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