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'CENTRAL ADMINL3TRTIVE TRIJUN.L 
CUTTC( BENCH ; CUTTC.( 

0.A.NOS .266, 267, 287, 288, 292 Sc 303 of 2001 
Q.ittack this the 1,ay of December/2002 

CORAM: 

THE HON' BLE MR • B.N. SOM, VICE.CHAIRW 

ND 

THE HON' BLE MR .M.R. 1'DHNTY, MEMBER(JUDICI) 
. • 

IN o..I:0.266/2001 

Srnt • Ichhdbdtl Jhu tia, 	ed hou t 36 years, 
vJie of Late Han Bhutia, Vill_3rundadeipur, 
PO...Jenapur, P.S. Dharmasala, Dist-Jajpur 

Applicant 

By the A&iocates 	 Ws .N.R .Rou tray 
S .N .Mishra 

_rERsus_ 

1. 	Union of India represented through the General 
Manager, South Eastern Railway, Garden Reach, 
Calcutta-43, S1est Bengal 

2 • 	Chief Engineer, Construction, South Eastern 
Li iway, At/2O/PS_C hand ras e kharpu r, Town- Bhu ban eswar, 
Dist1h.irda 

Deputy C.P.O. Construction, South Eastern Railway, 
At/PO/PS_Ch indras e1<haru r, Town BIbaneswar, D is t- 1u rda 

Chief Mministrative Off icer(Cons) Personnel Department, 
South Eastern Railway, At/P0,PS_ChandraSekharour, 
TownBhubaneswar, Dist Qiurda 

Chief Accounts Officer, 
Bhubaneswar, Dist-Xhurda 

.• 

By the Advocates 

S .E.Rly., Chandrasekharur, 

Respondents 

Mr.P.Ii .Mishra 
Mr.3. Pal 

INO.A.No.267/20 01 

Srnt.Jhati £i, Wo. Late Bhankar, aged about 
50 years, Vill/P0_ Marjitapur, Via: Jenapur, 
PS. Dha.rmasala, Dist_JaipUr 

Applicant 

V 



By the Advocates 	 r4/s.N.R.Routray 
$ .N .Mjshra 

- VERB IJS... 

Union of India represented throigh the 
General Manager, South Eastern Railway, 
Garden Reach, Calcutta..43, West Bengal 

Chief Engineer, Construction, South Eastern 
Railway, At/P0/PS_Chandras e kharpu r, 
Town: Bhubaneswar, Dist-urda 

Deputy C .2.0. Construction, South Eastern 
Railway, At/P0/P S_Chand ras e kharpu r, 
TownBhuhaneswar, Dist iiurda 

Chief Administrative Off icer(Cons), Personnel 
Department, South Eastern Railway, 
At/PO/PS_ Chandras e kharpu r, Town : Bhubaiieswar, 
Dist-Qiurda 

5 • 	Chief Accounts Off icer, S .E .Rly., Chandrasekhi'ur 
l3hubaneswar, Dist_<hurda 

... 	 Respondents 

By the Advocates 	 !.S.L.Pathaik 
Mr.D .N .Mishra 

IN 0.A. NO.2871222.1  

1 • 	Du 1 ani Mallick, aged about 40 yearS, 
1ife of Late Bauria 

2. 	imar Jhuna Mallick, aged about 20 yearS, 
D/o. Late Bauria 

3 • 	Hrud3naflda Mallick, aged about 19 years, 
Sb. Late Bauria 

4. 	Sflt. Binati Mallick, aged 22 yearS 
Bina Mallick, W/o. Nityananda Mallick 

and D/o. Late Bauria, Vill_3araSailo, 
O/pS_Gohindapur, Dis t_cuttack 

Applicants 

W .DhaneSwar MohantY 
By the Advocates 	 B .Ray Mohapatra 
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-VERSUS- 

1. 	Uni.n of India represented by General Manager, 
Ssth Eastern Railway, Garden Reach, Calc*tta-43 

2. 	The Divisi.nal Railway Manager, S.ith Eastern 
Railway, Kh.rda R•ad, Jatni, Orissa 

3. 	The Senisr Divisi.nal Psrs.nal Officer, S.*th 
Eastern Railway, Kh*rda Read, Orissa 

4. 	The Chief Fhgineer (Constr.ctj.n) X.O. S.E.Railway 
lhaneswar-23 

5. 	Chief Adujnjgtratjve Offjcer(P), S.E.Rly, 
Chandrasekharpr, 1haneswar - 23 

ReSPfldeflti 
By the Adv.cates 	 M/s.D.N. Mishra 

S.K. Panda 
S. Swain 

------------------ 

IN O.ANs. 288/2111, 

I • 	St.W, Yarramma aged 45 years, W/..Late chalamayya 
Keshav Ra•, aged aI.,t 25 years, S/sLate Ckalamayya 
Kani Ys•dha aged 17 years, D/..Late Chalaimayya, 
.in.r, represented thr.h her mother gardian 

t.W.Yarra*ma, applicant 15.1 

All of at Qr.N•F/26/F, Rail Vihar, 5. E.Rly Pr.ject 
Cseplex, Chandrasekharpwr, Ihaneawat-23 

*00 	 Applicants 
By the Advecates 	 H/s.D. Msanty 

IRay Mshapatra 
-VERSUS- 

Uni.n of India represented by General Manager, 
Seeth Eastern Railway, Garden Reach, Calcvtta-43 

The Divisi.nal Railway Manager, S.E.Rly, Kk.rda R•ad, 
Jatni, Orissa 
The Seni.r lDivisi.nal Perasnal of ficer, S.E.Rly, 
Kh*rda R•ad, Jatani, Orissa 
The Chief &igineer(C.nstricti•n), N.Q. S.E.Rly, 
1h,aneswar-23 

5, 	Chief Adjnistratjve Officer(P), S.E.Rly, 
Chandrasekharpr, )h'dianeswar-23 

6. 	Dy.Chief Persennel Offieer(C•nstr.cti.n) 
S.E.Rly, Chandrasekharp*r, 1hane.war-23 

*00 	 Resp.ndents 

By the Adv•cates 	 Mrs.R.Sikdar 
Mr. A.Sikdar 



-4- 

IN O.A.NO. 292/2111 

Sm1t,Rama Meharana, aqei aI.*t 41 years, 
Wife .f late Jayakrshna M.harana 
Sant.sh Kar Msharana, aqei ah•*t 22 years, 
Ssri of Late Jayakr*shna M.harana 

3, 	lasanta Kar Msharana, aqeâ ah.t 21 years, 
S/c. Late Jayakrvshna Msharana 

Kari Mita Meharana, aqeó ah.t 16 years, 
D/.. late Jayakr*shna M.harana, Miner, represented 
thrh her rether q.arêian Sat.Rama M.harar*a, 
W/s, Late Jayakr*shna M•harana 

AU are of Vill-Delanqa, PO-$eraI.j, Dist-Pri 

Ap1jcants 

By theAdv.cat.s 	 M/s.D.M•hanty 
R.Ray M.hapatra 

-VERSUS- 

Uri,n of India represented by General Manaçer, 
Ss,th Eastern Railway, Garden Reach, Calc*tta-43 
The Diwisi.nal Railway Manaqer, S•th Eastern 
Railway, I(h'irda R•ad, Jatni, Orissa 

The Senjr Divisj.nal Pers.nal Officer, 
S.,th Eastern Railway, Khvrda R•ad, Orissa 
The Chief 14jineer(Ccnstrtctifn) fl.Q. S.E.Railway 
Dbaneswar-23 

S. 	Chief Adsinistrative Of ficer(P) S.E.Rly, 
Ckandrasekharpr, lubaneswar-23 

600 	 Respendents 
By the Adv•cates 	 Mr,S. Rey, A.S.C. 

(Res. 2 and 3) 

IN O.A.NO.393 /2111 

1. 	Swt.Kanahanabaia Rst, aged ab.t 43 years, 
Wife .f Late Satyananda R•,t 

3, 	Debendra R.t, aged ab.*t 21 years, 
.n .f late Satyananda Rewt 
Suanta Pe't, aqed ab.wt 15 years 
D/.. Late Satyananda R•,t, Min•r, 
represented thr.,!h her mother !*ardjan 
Srt.Yanahanabala Rst, W/w. Late Satyananda 
R.*t all are of Vil1-iab,a, O-Darpanjda1, 
Via-Chandikh•l, P.S.-adachana, Dist-Jajp.r 

. .. 
By the Adv•eate. 	 M/s.Dhan.awar M.hanty 

I.Ray M.hapatra 
-VERSUS- 



tiri.n of Inija represented by General Manaqer, 
S.rtb Eastern Railway, Oarêen Reai, Cal*tta-43 
The Divisisnal Railway t4anaer, South Eastern 
Railway, Y*râa Rsaâ, Jatni, Orissa 
The Senisr Divisisnal Persenal Of firer, 
South Eastern Railway, K.ria R.aá, Orissa 

4, 	The Chief &gineer (C.natrueti.n) 
N.C. S.E.Railway, iDaneswar-23 

S. 	Chief AâLinistrative Officer(P), S.E.Rly,, 
Chanrasekarpr, 1Daneswar-23 

Respsnêents 

By the Advscates 	 Mr.R.C.Rat1(Rs.2,3 & 4) 
)! ri • Pal 

------------
o RD ER 

- --------- S 

MR.i.?.SO)1L VICEsCVIRMAb1: The cause of acti.n and the psints 

for aij*4icati.n by tbds Trinal in all the six cases 

lbeinq siEllar, this csrsn •rer is beinq passeâ. Ths*qh 

we have heard tbie learnei csnseb for the applicants an 

the learned covnseb for the Respsnents in all the six 

cases separately, for the sake of reference, we may as 

well seal with O.A. bI9.287/2111, which ss.ld be treated 

as the quidinq facter for .ther five Oriinal Applicatisna. 

2. 	Oriainal Applicatisn N..287/2111 has been fileó 

by SMt.Dlani t4allick, 1r*anana Malliek, K.Jh*n* Malliek 

and Set.iinati Malliek, wife, ssn and áahter,, respectiVely 

.f late lauria, who was workinq as Trllyman with tep.rry 

status under ciRI/REG/1IRTJPA. In this applicati.n, the 

applicants have ssvsht âireeti.n of the Tribunal to the 

Respsnáents declarin4q the service of late lasria deeeá 

to have been reularisei w.e,f. 1.4.1973; to qsash Office 

Order Nell iateá 22.3.2111 (Annexsre-R/1); for release 

of arrear pensi.ns and arrear óifferential salary tsqetber 

V 
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with interest at the rate if 18% per annum and to take 

into accs*nt the peri.l if act*al service of late lairia 

for c.rptatiin of pensienalle service. 

3. 	Shorn if letail., the facts if time case ace 

as felliws. 

The applicants have saittel that late 1aria 

jilnel S.E.Railway as Casial Lali*r in 36.12.1969 get 

teeperary statvs on 1.1,1983 and he died in 27.3.1987, 

ef.re  leing reg.larised in perranent lasis against any 

P.C.. pist, Wewever, they stated that Respendent Ne.4 

by his Office Order dated 8.3.2111(Annexvre.-S) declared 

late luria deewed te have been r.glarised against 41% 

P.C,R, pests if llslasi in the scale if Rs.196232/PP/ 

z.731940/- in Grup D categery w.e,f. 24.8,1991. In the 

said Office Order it was also stated that as a resilt if 

this reglarisatien •r&er, the wid.w/learal leirs if late 

lairia we.ld be entitled to pensienary and ether 

c.nseqential lenefits. Newever, as no actien was taken 

by the esneerned atl.rities for seaetiwe, the applicant 

N.,1 appreacled the Dop,ty Chief ngineer(C.n), D-lI, 

Jhj,aneswar to issue necessary •rders for drawal if 

pensien etc. A sepy if this letter dated 28.9.2111 was 

also sent to ftespendent Ne.4. Later on, the applicant N..l 

case to knew in receipt of Respondent Ns.S 'a letter 

Ne.TXPO/cXN/P/$IS/WF/2l2/14447 dated 1,6, 2111(Annex*re-R/1) 

that the Respondents had cancelled the Office Order dated 

8.3.2008, by ànetler srier learing Nell dated 22,3.2111, 

issued by the Deputy chef Persennel offieer(C.n), S.E. 

V 



Railway, intimating her that the re*larisatj.n crIer 

dated 8.3.2681 stod cancelled 	1icplyinq interalia 

that she we,1i net be getting any pensi.nary benefits. 

Aqrievei by the said •rder, the applicant N..1 j.ined 

by ethers have filed the present applicatien, 

4. 	It has been s*rittei by the applicants that 

even th.qh Shri la*ria had died on 28.3.1987 his services 

shevid be deetei to be retlarised on per*anent basis 

w,ef. 1.4,1973 and his tetal peri.l of service vd.r the 

Railways sheuld be treated as more than 14 years entitling 

his LRs to all penai.nary benefits. They also cited the 

case .f one laban Panda, whe had also died bef.rs 

re'larisati.n, but the Respndents had pail family 

pensien and ether benefits to the LRs .f 	said ichan 

Panda. It is also averred that net only the crier 
not 

reqularisin4j late lauria from 24.8,1990 she.ldLhave been 

cancelled, but his peried ef re!u).ariseti9r/sh.1all have 

been ante..late# to 1.4,1973. In their petitlen the 

applicants have referred to the jIgirent .f this Tribwal 

in O.A.N.391/97 and also the decisi.n of the Ernakulaw 

lench .f this Tribunal in O.A.17e/2101 dispesed .f on 

23.11.2082 (M.Sar.jini Vs. rrii.n .f India), 

S. 	The Respendents have ref *ted the alleatienS of 

the applicants and prayed that the applicati.n being deveid 

of merit sheld be dismissed. While they have net disputed 

that late iaria was enSa!ed on casual basis by the 

Railways, they have averred that he Was enaqed on daily 

rate wage basis .nly from 28.1.1974 and net from 1969, 

as claimed by the applicants, vnder the iride Inspecter 



) 
(Regirdering) T.liit and Oonstrcti.ri tbits of erstwhile 

DEN 	and D(Reqirderjng)Ctc. A Screening 

Oorrittee was appointed for reg.larisati.n of eligible casral 

lab..rers. Ths Csrmittee cendreted its proceedings diring 

Janary- Feir.ary, 1992. As late Ia*ria was not alive in 1992, 

the qestien of screening Mr for reg*larisati.n by this 

ormittee did not arise. In their ceiter, Respondents have 

statedthat Indian Railway Establishwent Man*al(Vo1-II) clearly 

lays down the precedre for reg.larisation of easal labowrers. 

The system prescribes setting *p of a Screening Cormittee for 

considering regriarisation of cas.al  labe*rers, after taking 

into consideration three aspects of each candidate, viz., 

eligibility, suitability and seniority in the respective Unit. 

For this pirpose, personal aPpearance of the candidates with 

the requisite docents has also been prescribed. As late 

1airia had expired in 1987, long before the Screening crmittee 

ret in Jan*ary-Febrrary, 1992, the said Cormittee did not 

have any opp.rtnity to assess his sritability and 

eligibility conditions, as laid down in the Manual. They 

have, therefore, stated that the order of reg.larisati.n 

dated 8.3.29e, issied by the then Asst.Personnel officer(Con) 

Ihbaneswar was irregriar. Once the ratter care to the 

notice of the higher atborities, the said order was 

rescinded. They have thrs rejected the plea for deered 

regriarisation in view of the fact that cenfertrent of 

P. C. R. states to a casa1 labour cannot be deranded 

either as an automatic prscess or as a ratter of right: 

but sibject to fulfiluent of the conditions as laid down 

in Para-206 of the Indian Railway Establishment Manual 

(Vol-Il). The Respondents have also cited the decision of 



the Larger Iech constituted by this Trilunal and its order 

delivered on 11.1e.2E01 in the case of Shri Iagudev Saho, & 

Ors. v, union of India & Ors. in 0.A.Ns.200/94,388/94,216/96. 

622/94 and 623/94 and of the Supreme court's order in the case 

of Union of India v, Rabja likaner & Ors (reported in AIR 1997 

Sc 2843). The Respondents have denied that the applicants celd 

get relief on the basis of the case of smt.malati Panda, widow 

of late laban Panda as that was wrongly processed. The same 

order was being reviewed, they averred, and that actions have 

been taken for withdrawal of the benefit with the consent of 

the President of India. They have, therefore, stated that by 

citing an earlier case which was processed on a wrong notion, 

the applicants could not have claimed any benefit out of 

that Matter. 

6. 	We have also heard Shri D.Mohanty, learned counsel for 

the applicants and Shri D.N.Mishra, learned Standing Counsel 

for the Railways. We also refer to the ssmission Made by 

Shri I.Pal, Senior Advocate in O.A.266/21 both oral and 

written. In his 	oral pleading, Shri D. Mehanty, 

the learned counsel for the applicants emphatically 

arqed that the action of the Respondents in 

cancelling Officer order dated 8.3,2109, without serving 

notice on the applicant No. 1, i.e., widow of Late lauria 

was violative of the principles of natural justice 

and on this count alone, the action of the Respondents 

sherlI be declared arbitrary and illegal and full relief 

should be granted to the applicants. In support of his 

plea Shri Mohanty relies on the decision in the case of 
in the face of 

laban Panda.Mis plea was also that/the decision of the Ernakulam 
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lench of this Tribia1 in O.A.171/2111(Mrs.M.Sar,jinj vs. 

Union of India & Ors) and the decision of this TriIa1 in 

O.A. No.391/97 (Puma Ck.Mallick & Ors. vs. Union of India 

and Ors.) the present application sh•ld s*eceed. le also 

drew our attention to the jWment of the .S*prene court 

in Rert D' Souza vs. The Iftecutive &!ineer, Southern 

Railway & another 1982(1) SLR 864 and the foll.owinq •ther 

cases. 

Union of India & Others vs. lasant Lal & Ors. 
AIR 1993 Sc 188) 

Praihavati Devi vs. Union of India & Ors. 
(1996) 7 Supreme Court eases 27) 

Union of India v. K.G.Radhakrishana Panickar 
AIR 1998 SC 2*73) 

Yashwant sari Katakicar vs. Union of India 
1995 SIR SCW 37) 

Sridhar Y. Naqar Palika, Jaunp,r 
( AIR 199* SC 3*7 ) 
O.A.Nos.843/9 40  844/94, 853/94 & 854/94 
disposed .f on 31.11.1995 by the Ernakulam 
lench of the C.A.T.; and 

q) 	Railway bard's order No. E(G)II/96/cL/61 
dated 11.12.1996 

7. 	Shri D.N.Mishra, learned Standing c.nsel for the 

Respondents denied that the action of the Respondents in 

cancellinq the impuned order of re*larisation dated 

8.3.2*11 could be assailed either as arbitrary or bad in 

law, as the Respondents revoked an order which was patently 

irreulr as that was rvnninq contrary to the provisions 

contained in the Indian Railway Establishment Manual. 

V.1-li for reularisation of casual labours. It was a 

en*ine mistake and that the Railway Administration was 

within its riqht to rectify the same. in support of his 

plea, Shri Mishra also referred to Para-2105(I) of Indian 

V 



Railway Estalplishment Manual, V.1.11 (1989 Edn.), which 

lays down the law that casual labeurs who acquire tperary 

status will not be brought on to the perwanent/reu1ar 

establishoent or treated as in re*lar eMployMent in Railways 

"until and unless" they are selected threeh reu1ar 

Selection bard for Group D posts in the Manner laid down 

in this reqard fr.m time to time. In other words those 

who are not selected by the Screeninq c.*mittee cannot be 

be inducted in the reu1ar establishment of the Railways 

and therefore, order dated 9.3.2600 had to be rescinded. 

S. 	We have perused all the records placed before us, 

considered the pleadinçs s*ruitted by b.tk the parties 

inClvdinoj their written srnissions and also have perused 

the leading cases referred to by the learneti counsels. We have 

also qiven ..r anxious thro.qhts over the Matter. In the 

overall, we find that the Matter revolves around the 

followinq issues. 

1) 	Whether the Office order dated 8.3.2111 
(Annex.re-5) coulihave been cancelled 
without observinej the principles of 
natural justice; 

Whether in the Soheme of re!ularisation  of 
casual labour as fraMed by the Railways there is 
provision for deeMed reularisation of 
casual 1aber who had attained teoporary 
status, b,t he was not physically available 
to face the Selection board/Screenin! Test, 
as he had died before the selection took 
place; 

Whether the 1eal representatives of the 
deceased casual labor could seek 
redressal/adjudication of their qrievances 
before this Tribunal in an application 
under Sectien 19 of the Aduinistrativa 
Tribunals Act, 19851 and 
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\ 	iv) 	VJhether pension is payable to a temooriry u 	 status holder employee of the Railways 

tie now propose to examine all these issues 

one by one to ccne to the logical end. 	- 

9. 	The impugned Office order dated 8.3.2000 

regularjsjng four deceased casual workers issued by the 

then Assistant Personnel Officer(Con)/13L33, Office of 

the Chief Engineer, with his appros,al, declaring late 

Sauna, S/o. Agni along with three others as tldeerfled 

to have been re'ularjsed" against 40 Y. P.C.R. Posts of 

thalasi in Group D category w..f • 24.8.1990 (Annei.ire_5). 

By virtue of a 'NOTE' incorporatéd,belo, this order, 

the condition of medical examination before regular 

appointhent was waived. It was stated therein that 

as a result of this regulanisation order, the widow/legal 

heirs would be entitled for pensionary and other consequential 

benefits and lastly that the pension papers in respect of 

the said deceased officials be prepared and arrears of oension 

bd drawn expeditiously. This Office Order was forwarded for 

information to the seven functionaries (as mentioned therein). 

No copy was endorsed to any of the family members of the 

four deceased officials, who were deemed to have been 

regularised by didt of that order. It was on 28.9.2000 

applicant No.1 herself sent nneure-6 to the Deøuty Chief 

Engineer(Con) DII, S.E.Railay, enclosing a copy of Anne'ure-5 

and requested that she be paid the settlement dues and 

family pension at the earliest. Respondents vide letter No. 

DCPO/CON/P/333/ 4 '/20 2/04447 dated 1.6,2001 inf orrned 

AppliCant No.1, Smt. fli1hani Mallick, widow of late Sauna that 



4) 	 -13. 

Office Order dated 8 • 3, 2000 (Anne&ire_5) had been annu lied 

by their Of f ice Order dated 22.3.2001 (enclos irig a copy of 

the order dated 22.3.2001) and requested her to acknowledge 

the receipt of their letter dated 1.6.2001 with the e1osure. 

The letter dated 22.3.2001 reads as follows : 

of 	 With the appral of CO(Con)/S.E. 
Railways/BBS the followjng orders g1re issued 
which will take immediate effect. 

The regularisation order against PCR 
Gr,D post issued retrospectively in favour 
of late Baurja, S/o. Agni ex.T/Man under 
Ci(Con)/HQ/3B3 vide CE(C0fl)/J{/333'5 Office 
Order NO.CE/COfl/H/3BS/CR/14 .73/99/0153(i) 
dated 8.3.2000 being issued irreqularly is 
hereby treated as cancelled". 

10.1. 	The learned counsel for the applicants during 

the oral argument subnitted that before annulling the Office 

Order (.Annexure-5) of the O.., Smt.Dilani Mallick(Applicant 

No.1) should have been given an opportunity to present her 

objection to the said action of the Respondents. It was 

unfair that they had simply informed her after annulling 

Annexure-5 by virtue of their Office Order dated 22.3.2001 

(Anneure-1 series). Shri Mishra, the learned Standing Counsel 

for the Railways in the present case and Shri B.Pai, learned 

Senior counsel in O..266/2001 su1nitted that no useful 

purpose would have been served had notice been issued to 

the widow of late Bauria as she could not have raised any 

pOint which could have satisfied the concerned authorities 

for not cancelling nnexure-5. It is stated that Annevure5 

was considered as an erroneous act committed by the then 

Asst.Personnel Officer overriding or breaching the procedure 

of regu laris at ion of casual labour, as laid down in Paras 

2005(3) and 2006 of the Indian Railway Establishment Manual, 
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Vol... II. 

10.2. 	On the above submissions of the parties, the 

point that arises here for consideration is whether this 

Tribunal is bound to declare an order passed in breach of 

the principles of natural justice as void or whether this 

Tribunal can hold that the facts of this case do not justify 

exercising discretion to interfere in the matter as de facto 

prejudice has not been shown. These are exactly the questions 

which were raised by the Apex Court in the case of N.C. 

Neheta vs. Union of India and Others. In this case the 

undisputed fact of the matter is that late Bauria, S/o, 

ni died in the year 1987 as casual labour holding temporary 

status, By that time the Railways had framed a scheme for 

regularisation of casual labourers with the approval of the 

Apex Court and actions were on for implementation of the 

said scheme. For regularisation of casual labcurs from 

temporary status to Group D posts in the Department, the 

procedures are laid down in Paras2005(B) and 2006 of the 

Indian Railway Establishment Manual • In the said Paras, 

the following conditions have been clearly laid down : 

Casual labcklrs who acquire temporary 
status will not be brought on to the 
permanent/regular establishment until 
and unless they are selected through 
regular Selection Board for Group D; 

Absorption of casual labours against 
regular vacancies is not itomatiC, but 
subject to fulfilment of three conditions: 
viz.(a) availability of vacancies:(b) 
suitability and eligibility of individual 
casual labour and (c) the individual is 
senior enough to come in his turn for 
absorption: (emphasis purs) 

Further, the method of induction also is to 

be decided by the Railway Administration from time to time. 
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The methods of recru itrnent include the conditions that 

the appointment of an empane].led candidate will be subject 

to his passing the prescribed medical examination for the 

category for which he is selected, he shall have to produce 

the requisite birth certificate from the competent authority 

and sanction of the competent authority is to be obtained 

for relaxation of age in case the Candidate would be 

overaged. 

10.3. 	In this case the select ion/screen ing for 

regu1aristjon of casual labourers working under the OfE ice 

of the Chief Engineer(Constructjori) held its meeting only 

during Janu ary-Febru ary, 1992 and this is an undispu ted 

fact that this Screening Corruflittee meeting tookplace almost 

five years after the demise of late Bauria and therefore, 

screening and selection of late Bauria along with three 

other colleagues of his, as mentioned in Annere5, could 

not have been done through this Screening Committee. In 

other words, it was not possible to fulfil the necessary 

conditions, as laid down in Para-2005(3) and Para-2006 of 

the Indian Railway Establishment Manual, Vol • II in respect 

of the deceased employees. In the face of the above facts 

and circumstances of the case it is clear that Anneire-5 

was issued in clear violation of the ru les/prov is ions 

governing regularisation of casual labours in the Railways. 

If the widow was given notice by the Railways before anilling 

l½nnexure-5, she could not have fulfiled any of the conditions 

laid down for regularisation of casual I.abours, as contained 

in the Indian Railway Establishment Manual. In the circumstiriCeS, 
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the situation is, if we quash the Office Order dated 

22.3.2001, it will result in restoration of an illegal 

order (Anne)ure...5) and nothing more. It is also to be 

noted here that in this case the determination of status 

of an employee was contingent upon fulfilment of certain 

Conditions by that individual alone, because the individual 

concerned alone could be the recipient of that status. 

In view of the above facts of the case it is not necessary 

for us to strike down the order dated 22.3.2001, even if 

the same was passed in breach of the principles of natural 

justice. We would like to quote againfrccn the decision of 

the Apex Court that the Court can refuse to exercise its 

discretion in striking down an order if such striking down 

will result in restoration of another order passed earlier 

not in accordance with law. In coming to this conclusion, 

we are backed by the observation of the Apex Court in the 

case of S.L.Kapoor v. Jagmohan (1980) 4 5CC  379 that the 

principles of natural justice know of no exclusionary 

rule dependent on whether it would have made any difference 

if natural justice had been observed. We, therefore, 

allow the order dated 22.3.2001 to stand on its legs. 

11.1. 	The second point is not very difficult to 

answer in view of our finding on the first point. The 

learned counsel for the applicants has repeatedly stated 

that it was for no fault of late Bauria that the Selection/ 

Screening Committee meeting was not held earlier than 1992 

and argued, had the meeting taken place' earlier not only 

late Bauria would have been reqularised, he would have 

obtained the benefit of regu laris ation from 1973. It is 

diffiCUlt to buy such an arguement. if this 
propOSii0fl 
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is accepted, the Railways,  will have to find out all the 

cases of death of casual labourers holding temporary 

status which occurred before January..February, 1992, and 

regula.rjse all of them. Surely this is a tall order and 

not amenable to reason. He has tlso claimed that Since 

late Bauria was not regularised because of the fact that 

the Screening Committee met only in 1992, the deceased 

S hou id be deemed to have been regu 1 axis ed • The Respondents 

have stoutly refuted this claim. To answer this issue 

'deemed regularisation' raised by the Applicants, it is 

for us to decide whether there is any provision of 'deemed 

regularjsation' in the scheme framed by the Railways for 

this category of workforce. For getting answer to this 

queation, we need to refer to Para-2005 (B),  which reads 

as follows : 

"Casual labouE who aGqU ire temporary status 
will not, however, be brQ.ight on to the 
permanent/regular establisEent or treated 
as in a regular employment of Railways 
until and unless they are selected through 
regular Selection Board for Group D posts 
in the manner laid down from time to time". 

11.2. 	The scheme, therefore, clearly lays down that 

without the intervention of a regular Selection Board, no 

casual labourer would ever acqiire permanent status or 

will be brought on to the regular establisient. In the 

face of this clear provision in the Manual, it was clearly 

not within anybody's competence, far less within the 

competence of the functionary, who approved Office Order 

at Anne1re-5 declaring some deceased workers as deemed 

to have been regularised from certain date(s). But the 

rule position is that it is only the prerogative of 



electjon Board to recommend Screened candidates for regular 

emploent and no other body has been vested with the 

authority under the 'stablishrnent Manual to play any role 

whatsoever in this regard. In the face of the above rule/ 

provision of the scheme, we hold that there is no provision 

for deemed regularjsatjon cf casual labcxirers in the Schemes 

as laid down in the Indian Railway Establishment Manual. 

The application, therefore, fails on this point. 

12. 	 With regard to the question(Issue No.iii) as 

to whether legal representatives of the deceased casual 

labcx]r can seek redressal/aljudication before this Tribunal 

concerning service status of the deceased employee, as 

in the instant case, the applicants have submitted in their 

application that they have been denied the benefit of the 

principles of natural justice by the Respondents. This 

issue was examined by the Full Bench of this Tribunal in 

the case of Bidhata v • Union of India & Ors,, in 0 .Ai159/93 

decided on 30.4.1999. The question d3cided by the Full 

Bench was "whether the present application filed by the 

legal heirs is maintainable". after going through the facts 

of the case, the Full Bench observed that there is much 

difference between right to file and right to continue an 

application/appeal by the legal representatives/heirs 

of a deceased employee. As they observed in that case, 

in the present case also, this application under Section 

19 of the A.T.ACt, 1985, was not filed by the deceased 

but was filed by the legal heirs, i.e., wife and 

children ( both married and unmarried ). Section 

19 (i) of the A.T. Act, 1985 says, "subject to other 

I 



provisions of this Act a person aggrieved by any order 

pertaining to any matter within the jurisdiction of a 

Tribunal may make an application to the Tribunal for 

redressal of the grievance". The point at issue in—tMs 

q.-e is who is claiming what relief and who has been 

denied what right, to which one was entitled. In this 

case, the whole issue has arisen out of non_regularjsatjon 

of late Bauria in Group D category of Railways before 

his death. Late Bauria was entitled to be considered for 

regularisation along ith other similarly placed casual 

labourers 	,. but he did not have any vested right 

to claim any regularisation. Thus the main relief claimed 

in this application, i.e., regularisation of late Bauria, 

was personal in nature to the deceased whereas other 

-reliefs as claimed in this application are consequential 

or dependent on the main relief, i.e., regularisation 

of the deceased before his death. Thel  Apex Court in catena 

of judgments have said that claim personal in nature to 

the deceased is hit by the maxim "Actio Personalia Moriter 

cum Persona" and therefore, could not be pursued by the 

legal heirs of the deceased. 

In the light of our discussion aforesaid, we 

are of the view that legal representatives of the deceased 

have no legal standing to agitate the issue regarding 

regularisation of the deceased before this Tribunal. 

The last point that we need to answer before 

we close the discussion is whether pension is payable 

to a temporary status holder orker of the Railways. 

This question has already been answered negatively by 
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) 	the Full Bench of the Tribunal in O.t.Nos.200/94, 

388/94, 212/96, 622/94 and 623/94. In giving answer 

to the question, this Bench, while disposing of the 

aforesaid 	had also referred to the case of 

Malati Kar (Smt.) and others v. Union of India and 

Others (1992) 21 ATC 583, Robert D' Souza V. Executive 

Engineer, 3outh:rn Railway (AIR 1982  SC  54), Union of 

India & Others v. Rabja Bjkaner and others (1997 3CC 

(L&S) 1524, Yashwant Flari kCatakar v. Union of India 

& Others (1995 SIRSCW 370) and it was held by the Full 

Bench that decision of the Calcutta Bench of the Tribunal 

in Malati iar case and the decision of this Bench of 

the Tribunal in Sumati Patra and Manaka E3ijili's case 

do not lay down the correct law and directed that the 

dependant of a casual labour with temporary staths, who 

dies in harness without having his service regularised 

is only entitled to consideration for compassionate appointment 

strictly in terms of Establishment Serial No. 18 of 1987. 

We would also like to refer to the decision of the 

&ipreme Court in the case of Ram J(imar vs. Union of 

India reported in 1988 SC 390 sanctioning the scheme 

of benef its prescribed by the Railways for the casual 

labours during service and for their families in case of 

death, while disposing of that case the Apex Court upheld the 

previous Para 2511 of the Indian RailV4 Establishment Manual 

conf erir varcus rig hts and prisiileges to the casual labcu rs and 

pension was not one of the service privileges offered nor the 

Apex Court found that faulty. The conclusion, therefore, 

is the temporary status holders are not entitled to 
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pension and hence there could be no question of granting 

fatily pension to the legal heirs of such deceased workers. 

This matter is now well settled in law and all thoughts 

and anxieties should come to an end in this regard. 

15. 	 In view of our above discussions and findings, 

we see no merit in these six Original Applications and 

accordingly, We diniss the same, being devoid of merit. 

We, however, pass no order as to costs, 

(H .R.MpHTY) 
M 	(JuICIAI.) CE_CHAIRMAN 

Bjy/ 


