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IN 0.A4.266/2001

Applicant(s)

IN 0.A4267/2001
Applicant(s)

Jhati Parida

Smt.Dulani Mallik & Ors. ... Applicants

IN 0.A. No.288/2001

Smt.Y.Yarramma & Ors. oo Applicants

IN Oasne No,292/2001

Smt.Rama Moharana & Ors. ... Applicants

IN O.A« N0,303/2001

Smt, Kanchanabala Rout & Ors. Applicants
-VERSUS_
Union of India & Others e . Respondents
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2. Whether it »e circulated to all the Benches of the
Central Administrative Tribunal or not 2 /ﬁz
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH ; CUTTACK

0 .A.Nos ,266, 267, 287, 288,292 & 303 of 2001
Cuttack this the it day of December/2002

CORAM:

THE HON'BLE MR. BJ.N. SOM, VICE_CHAIRMAN
AND |
THE HON'BLE MR.M.R. MOHANTY, MEMBER(JUDICIAL)

IN 0.A.N0,266/2001

Smt.Ichhabati Bhutia, aged about 36 years,
Wife of Late Hari Bhutia, Vill-Brundadeipur,
PO-Jenapur, P.S. Dharmasala, Dist-Jajpur

LA N J mpl icant
By the Advocates M/s N'uR +Rou tray
S .N,Mishra
~VERSUSL

1. Union of India represented through the General
Manager, South Eastern Railway, Garden Reach,
Calcutta-43, West Bengal

2. Chief Engineer, Construction, South Eastern
Railway, At/PO/PS.Chandrasekharpur, Town-Bhubaneswar,
Dist-Khrda ;

3 s Deputy C.P.0. Construction, South Eastern Railway,
At/PO/PS~.Chandrasekharour, Town<Bhubaneswar,Dist-&urda

4. Chief Administrative Off icer(Cons) Personnel Department,
South Eastern Railway, At/POfPS.Chandrasekharour,
Town-Bhubaneswar, Dist.Khurda

5. Chief Accounts Officer, S.E.Rly., Chandrasekharour,
Bhubaneswar, Dist.khurda ;

oo Respondents

By the Advocates ! Mr.P.X ,Mishra
’ Mr.3. Pal

- S D D - D - . T D D -y

IN 0.A.No.267/2001

Smt.Jhati Pari“a, Wo. Late Bhankar, ‘aged about
50 years, Vill/PO- Marjitapur, Vias 'T’Ienapur,
PS . Dharmasala, Dist-Jajpur ;

Applicant

® 9o 0




‘By

the Advocates M/s N .R sRou tray

S.N.Mishra

-VERSUS.

Union of India represented through the
General Manager, South Eastern Railway,
Garden Reach, Calcutta-43, West Bengal

Chief Engineer, Construction, South Eastern
Railway, At/PO/PS.Chandrasekharpur,
Town: Bhubaneswar, Dist-Xhwrda

Deputy CsP.0. Construction, South Eas £ern
Railway, At/PO/PS.Chandrasekharpur,
Town-Bhubaneswar, Dist-Xhwrda

Chief Administrative Off icer(Cons), Personnel
Department, South Eastern Railway,
At/PO/PS.Chandrasekharpur, Town s Bhubaheswar,
Dist-®Xhurda

Chief Accounts Off icer, S.E.Rly., Chandrasekhapur
Bhubaneswar, Dist-Rwrda ,

ces Respondents

the Advocates Ms .S .Ls.Patnaik

Mr D JNsMishra

- - — D D - WD D D D T WV P

IN Os.A. NO,287/2001

Dulani Mallick, aged about 40 years,
Wwife of Late Bauria

Xamar Jhuna Mallick, aged about 20 years,
D/o. Late Bauria '

Hrudananda Mallick, aged about 19 years,
S/o. Late Bauria

Sit. Binati Mallick aged 22 years @
Bina Mallick, W/o. Nityananda Mallick

and D/o. Late Bauria, Vill-3arasailo,
PO/PS-Gobindapur, Dis t-Cuttack

oo ! Applicants
' M/s .Dhaneswar Mohanty

By the Advocates B.Ray Mohapatra

b



-V ERSUS=-

1, Unien of India represented by General Manager,
Sewth Eastern Railway, Garden Reach, Calewtta-43

2. The Divisienal Railway Manager, Sewth Eastern
Railway, Khurda Read, Jatni, Orissa

3. The Senier Divisienal Persenal Officer, Sewth
Eastern Railway, Khwrda Read, Orissa

4. The Chief Engineer (Censtrwctien) M.Q. S.E,Railway
Bhwbaneswar-23

S. Chief Administrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhébanegwar - 23
cese Respondents

By the Advecates M/s.D.N. Mishra
S.K. Parida
S.Swain

IN O.A.Ne,.288/2001

1, Smt W, Yarramma aged 45 years, W/e.Late Chalamayya
2, Keshav Rae, aged abeut 25 years, S/e.Late Chalamayya

3. Kwnari Ysedha aged 17 years, D/e.Late Chalamayya,
miner, represented threweh her mother quwardian
Smt W, Yarramma, applicant Ne,1

All eof at Qr.Ne.F/26/F, Rail Vikar, S.E.Rly Preject
Complex, Chandrasekharpur, Bhwbaneswar-23

cee Applicants

By the Advecates M/s.D. Mehanty
B.Ray Mehapatra

-VERSUS-
1, Unien ef India represented by General Manager,
Sewth Eastern Railway, Garden Reach, Calcwutta~43

2 The Divisienal Railway Manager, S.E.Rly, Khurda Read,
Jatni, Orissa

3. The Senier Divisienal Persenal Officer, S.E.Rly,
Khuwrda Read, Jatani, Orissa

4, The Chief Engineer(Censtruwectien), M.Q. S.E.Rly,
Bhwbanegwar-23

5. Chief Administrative Officer(P), S.E.Rly,
Chandrasekharpur, Bhwbaneswar-23

6, Dy.Chief Persennel Officer(Censtrectien)
S.E.Rly, Chandrasekharpur, Bhebaneswar-23

coe Respendents

By the Advecates Mrs.R.Sikdar
Mr, A,Sikdar
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IN 0.A.NO,292/2001

Smt.Rama Meharana, aged abovwt 41 years,
Wife of late Jayakruskna Meharana

Santesh Kwmar Meharana, aged abewt 22 years,
Sen ef Late Jayakruwshna Mekarana

Basanta Kwmar Meharana, aged abewt 20 years,
S/e. Late Jayakrushna Meharana

Kwmari Mita Meharana, ased abeuwt 16 years,

D/e. late Jayakrushna Meharana, Miner, represented
threwsh her mether guwardian Smt,Rama Meharana,
W/e. Late Jayakrushna Mekarana

All are ef Vill-Delanga, PO-Berabei, Dist-Puri
oo Applicants

By theAdvecates M/s.D.Mehanty

1,

2.

3.

B.Ray Mehapatra
«V ERSUS=~

Unien eof India represented by General Manager,
Sewth Eastern Railway, Garden Reach, Calcwtta-43

The Divisienal Railway Manager, Sewth Eastern
Railway, Kherda Read, Jatni, Orissa

The Senier Divigienal Persenal Officer,
Sewth Eastern Railway, Khurda Read, Orissa

The Chief Engineer(Censtrwctien) M.Q. S.E.Railway
Bhédaneswar-23

Chief Administrative Officer(P) S.E.Rly,
Chandrasekharpur, Bhubanegwar-23

eoe Respondents

By the Advecates Mr.S. Rey, A.S.C.

3.

(Res. 2 and 3)

IN 0.A.NO.383 /2001

Smt .Kanckanabala Rewt, aged abowt 43 years,
Wife of Late Satyananda Revt

Debendra Rewt, aged abewt 21 years,
Sen ef late Satyananda Rewt

Swsanta Revt, 3ged abewt 15 years

D/e. Late Satyananda Rewt, Miner,
represented throveh her mother gwardian

Smt .Kanchanabala Rewt, W/w, Late Satyananda
Rewt, all are of Vill-Baskhwa, FO-Darpanidal,
Via-Chandikkel, P,S.-Badachana, Dist-Jajpur

By the Advecates M/s.Dhaneswar Mekanty

B.Ray Mehapatra
=VERSUS~
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1, Unien of India represented by General Manaser,
Sewth Esstern Railway, Caréden Reagh, Calewtta-43

2. The Divisienal Railway Manaeer, Sewth Eastern
Railway, Khurda Read, Jatni, Orissa

3. The Senier Divisienal Persenal Offiecer,
Sewth Eastern Railway, Khuwrda Read, Orissa

4, The Chief Engineer (Censtruetien)
N.Q. S.B.Railway, Bhusaneswar=-23

S. Chief Administrative Offieer(P), S.E.Rly,,
Chandrasekharpur, Bhuaneswar-23

eece Rcsponientl
By the Advecates Mr,R.C,Rath(Rs,2, 3 & 4)
Mr.B.Fal
ORDER

MR.B.N,.S0M, VICE-CEATRMAN: The cause of actien and the peints

v’

fer adjudicatien by this Trikwnal in all the six cases
seineg similar, this cemmen erder is beineg passed. Theugh

we have heard the learmed cewnsek fer the applicants and
the learmned cewnsek fer the Respondents in all the six
cases separately, fer the sake of reference, we may as

well deal with O.A. Ne.287/2001, whick shewld be treated

as the guvidineg facter fer ether five Orieinal Applicatiens.
2 Orieinal Applicatien Ne,287/2001 has been filed
by Smt,Dewlani Malliek, NMrwdananda Malliek, Kw,Jhwnw Mallick
and Smt.Rinati Mallick, wife, sen and dauehters, respectively
of late Bauria, wkhe was werkine as Trellyman with temperary
status wnder CBRI/REG/BIRUPA, In this applicatien, the
applicants have soweht directien of the Trikwnal te the
Respondents declarineg the service of late Bawria deemed

te have been regularised w,e,f, 1,4,1973; te quash Office
Order Ne.10 dated 22,3,2001 (Annexwre-R/1); fer release

of arrear pensiens and arrear differential salary tegether
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with interest at the rate of 18% per annwm and te take
inte accewnt the peried of actwal service of late Bauria
fer cemputatien of pensienable service,
3.0) Shem eof details, the faets of the case ase
as fellews,

4.3 (i) The applicants have gwbmitted that late Bawria
jeined S.E.Railway as Caswal Labeuwr en 30,.,12,1969; eet
temperary status en 1,1,1983 znd he died on 27,3.1987,
before beine regularised en permanent basis against any
P,C.R. pest. Mevwever, they stated that Respendent Ne.4

oy his Office Order dated 8,3,2000(2Annexure-5) declared

. late lauriacdeeneivto have been reeuvlarised against 40%

P,C,R., posts of Khalasi in the scale of ®,196-232/RP/
Rs.730-940/~ in Grewp D categery w.e.f, 24,8,1990, In the
said Office Order it was alse stated that as a result eof
this reevlarisatien erder, the widew/leeal heirs of late
Bauria wewuld be entitled te pensionary and ether
consequential benefits, Mewever, as ne actien was taken
by the concerned avtherities fer semetime, the applicant
Ne.l appreached the Deputy Chief Engineer(Cen), D-1I,
Bhweaneswar te issue necessary erders fer drawal eof

pensien etc. A eepy of thig letter dated 28,9,2000 was

alse sent te Respondent Neo.4. Later on, the applicant Ne.l
came te knew en receipt of Respondent Ne.,5's letter

Ne .DCPO/CON/F/BBS/WF/202/04447 dated 1,6,2001(Annexure~-R/1)
that the Respondents had cancelled the Office Order dated
8.3.2000, by inother erder bearineg Ne.10 dated 22,3.2001,

isswed by the Deputy Chie f Persennel Officer(Cen), S.E.

-
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Railway, intimatine her-that the regwlarisatien erder
dated 8,.3.2000 stood cancelled, , iwplying interalia

that she would not be getting any pensienary benefits.
Agerieved by the said erder, the applicant Ne.l jeined

by others have filed the present applicatien,

4, It has been gubmitted by the applicants that

even thewsh Shri Bawria had died on 28,.3.1987 his services
shovuld be deemed to be regularised en permanent basis
w,e,f, 1,4,1973 and his tetal peried of service wnder the
Railways skeuvld be treated as more tkan 14 years entitline
his LRs te all pensienary benefits, They alse cited the
case of ene Bakan Panda, whe had alse died befeore
regularisatien, buwt the Respondents had gaii family
pensien and ether benefits te the LRs of - said Bahan
Panda. It is alse averred that net enly the erder
regvlarising late Bauria frem 24,8,199¢ shouf:z;ave s een
cancelled, but his peried of regllarisetion/shouli have
been ante-dated te 1,4,1973, In their petitien the
applicants have referred te the juwdement of thig Tribkbwnal
in 0.A.Ne,39¢/97 and alse the decisien of the Emakulam
Bench of this Triswnal in 0.A.170/2001 dispesed of en
23.11,2002 (M,Sarejini Vs, tnien ef Inéia),

$. The Regpendents have refuted the allegations ef
the applicants and prayed that the applicatien beine deveid
of merit showvld be dismissed, While they have net disputesd
that late Baurias was enegaged oen casval basis by the
Railways, they have averred that he was engaged on daily
rate wage basis enly frem 28,1,1974 and net frem 1969,

as claimed by the applicants, wnder the Bridge Inspeecter
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(Regirdering) Unit and Constrectien Units ef erstwhile

DEN ( CONSTRUCTION) /CUTTACK and DEN(Regirderine)Ctc. A Sereening
Committee was appointed for regularisatien ef eligivle caswal
lakowrers, Thﬁs Committee condwected its preceedings dwring
Janwary-Feerwary, 1992, As late Bawria was net alive in 1992,
the questien ef screening him fer resuwlarisatien by this
Committee did net arise, In their cownter, Respondents have
statedthat Indian Railway Establishment Manwal(Vel-II) clearly
lays dewn the procedwre for reqularisatien of caswal labowrers.
The system prescribes settineg wp of a Scereening Committee for
considering reqularisatien eof caswal labouwrers, after taking
inte consideratien three aspects of each candidate, viz,,
eligivility, switawility and senierity in the respective tnit.
For this purpese, persenal appearance of the candidates with
the requisite docwments has also been prescribed. As late
Bauria had expired in 1987, leneg before the Screenineg Committee
met in Janwary-Fesrwary, 1992, the said Committee did net
have any eppertwnity te  assess his suitawility and
eligibility cenditiens, as laid dewn in the Manwal. They
have, therefore, stated that the erder of regularisatien

dated 8,3,2000, isswed by the then Asst,Persennel Officer(Cen)
Bhébaneswar was irreqular, Once the matter came to the
notice eof the higher avuwthorities, the said erder was
rescinded, They have thus rejected the plea for deemed
regularisatien in view ef the fact that cenferment ef

P, C. R. status te a caswal labowr cannot be demanded
either as an avteomatic precess eor as a matter of right;

but sWsject to fulfilment of the cenditiens as laid down

in Para-2006 ef the Indian Railway Establishment Manwual

(Vol=II). The Réspenients have also cited the decision of



the Larger Bench constituted by this Triwswnal and its erder

delivered en 11.10,.2001 in the case ef Shri Baswdev Sahee &

Ors. v, Unien of India & Ors. in O.A.Nes.2600/94, 388/94, 216/96,

622/94 and 623/94 and of the Swpreme Cowurt's erder in the case

of Union of India v, Rabia Bikaner & Ors (reperted in AIR 1997

SC 2843), The Respondents have denied that the applicants could
get relief en the basis of the case of Smt.Malati Panda, widow
of late Bakan Panda as that was wrenely precessed, The same
order was being reviewed, they averred, and that actiens have
been taken fer withdrawal of the benefit with the consent of
the President ef India. They have, therefere, stated that by
citineg an earlier case which was precessed en a wrene netien,
the applicants could not have claimed any wenefit ewt of

that matter,

6. We have als® heard Shri D.Mehanty, learned cownsel for
the applicants and Shri D.N.Mishra, learned Standine Cownsel
fer the Railways. We also refer to the sv¥emissien made by

Shri B.Pal, Senier Advecate in 0O,.A.266/2001 beth oral and

written. In Hhis eral pleadineg, Shri D, Mehanty,

the learned cewnsel for the applicants emphatically
argved that the action eof the Respondents in

cancellineg Officer Order dated 8,3,2000, withowt serving
notice en the applicant Ne. 1, i,e,, widow of Late Bawria

vas vielative of the principles of natwral justice

and on this cownt alene, the actien of the Respondents
should be declared arbitrary and illegal and fuwll relief
should be granted to the applicants. In swpport of his
plea Shri Mohanty reliel on the decisien in the case eof

in the face of
Baban Panda.Mis Blea was also that/the decision of the Ernakelam
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Bench ef this Tridwnal in 0.A.170/2001(Mrs.M.Sarejini vs,
Unien of India & Ors) and the decision of this Tri®wnal in
O.A. Ne,390/97 (Puma Ch.Mallick & Ors. vs. Unien of India
and Ors.) the present applicatien should succeed, Ne alse
drew ouwr attention to the juwdement ef the Swpreme Court
in Resert D' Sewza vs, The Bxecutive Engineer, Sewthern

Railway & anether 1982(1) SLR 864 and the follewineg ether

cases,
a) Unien of India & Others vs. Basant Lal & Ors.
( ATIR 1993 scC 188)
») Prabhavati Devi vs, Unien eof India & Ors.
(1996) 7 Sepreme Ceourt Cases 27)
¢) Unien of India v. K.G.Radhakrishana Panickar
( AIR 1998 SC 2073)
d) Yaskhwant Mari Katakkar vs. Union of India
( 1995 SIR SCW 37)
e) Sridhar v. Naear Palika, Jawmpuer
( ATR 1990 sC 307 )
f) O.A.Nes.843/94, 844/94, 853/94 & 854/94
dispesed of on 30,01,1995 by the Ernakwulam
Bench of the C,A,T,; and
¢) Railway Beard's Order ¥Ne.E(MG)II/96/CL/61
dated 11,12,1996
7. Shri D.N.Mighra, learned Standine Counsel feor the

Respondents denied that the actisn of the Respondents in
cancelling the impuened order of regularisatien dated
8.3.2000 could be assalled either as areitrary er bad in
law, as the Respondents reveked an erder which was Patently
irreqular as that was rennine centrary te the preovisioens
contained in the Indian Railway Establishment Manual;
Vel-II fer regularisatien of casual labewrs., It was a
genuvine mistake and that the Railway Administratien was
within its rieht te rectify the same. In swppert of his

plea, Shri Mishra alse referred teo Para-2005 (B) eof Indian
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Railway Establishment Manwal, Vel.II (1989 Edn,), which
lays dewn the law that caswal lawowrs whe acquire temperary
status will net be broveht en te the permanent/reswlar
establishment er treated as in regular employment in Railways

"wntil and wnless™ they are selected throuweh regular

Selectien Board for Grewp D pests in the manner laid dewn
in this regard frem time te time, In ether werds, these
whe are not selected by the Screening Committee cannet be
be inducted in the regular establishment ef the Railways
and therefore, erder dated 8,3,2000 had te e rescinded,
8. We have perused 3ll the recerds placed before us,
considered the pleadines swsmitted by boeth the parties
incledineg their written svsmissiens and alse have peresed
the leadineg cases referred teo by the learmmed cowmsels, We have
alse eiven swr anxiews throuwghts ever the matter, In the
oeverall, we find that the matter revelves arewnd the

follewing issves,

i) Whether the Office order dated 8,3,.2000
(Annexere-5) ceouldhave been cancelled
withowut ebserving the principles eof
nateral justice;

ii) Whether in the Scheme of reqularisation ef
casval labowr as framed oy the Railways, there is
previsien fer deemed resularisatien of
casval labewr whe had attained temporary
status, but he was net physically available
teo face the Selectien Beard/Screening Test,
as he had died before the selection teok
pPlace;

iii) Whether the legal representatives ef the
deceased casval labovur ceuld seek
redressal/adjedication of their grievances
before this Tribdwnal in an applicatien
wnder Sectien 19 of the Administrative
Triewnals Act, 1985; and



iv) Whether pension is p:
payable to a temporar
Status holder employee of the Railwgys d

S
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We now propose to examine all these issues
one by one to come to the logical end.
9, The impugned Off ice Order aatéd 8.3.2000
regularising four deceased casual workers issued by the
then Assistant Personnel Off icer(Con)/BB3S, Off ice of
the Chief Engineer, with his approval, declaring late
Bauria, S/o. Agni along with three others as "deemed
to have been resularised" against 40% P«.C.R. Posts of
RKhalasi in Group D category w.e.f. 24.8.1990 (Annewure-5).
By virtue of a 'NOTE' incorporatéd below this order,
the condition of medical examination‘before regular
appointment was waived, It was stated therein that
as a result of this regularisation order, the widow/legal
heirs would be entitled for pensionary and other consequential
benef its and lastly that the pension papers in respect of
the said deceased off icials be prepared and arrears of nension
bd drawn expeditiously. This Off ice Order was forwarded for
inf ormation to the seven functionaries (as mentioned therein).
No copy was endorsed to any of the family members of the
four deceased off icials, who were deemed to have been
regularised by didt of that order. It was on 28.9.2000
applicant No.l herself sent Annexure-6 to the Deputy Chief
Engineer (Con) D-II, S.Z.Railway, enclosing a copy of Annesure-5
and requested that she be paid the settlement dues and
family pension at the earliest. Respondents vide letter No.

DCPO/CON/R/BBS/NF/ZO2/04447 dated 1.6.2001 informed
Applicant No.l, Smt. Dulhani Mallick, widow of late Bauria that

ﬁ///
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Off ice Order dated 84342000 (Annexure-5) had been annulled

by their Office Order dated 22.3.2001(enclosing a copy of

the order dated 22.3.,2001) and requested her to acknowledge
the receipt of their letter dated 1.6.2001 with the emclosure.
The‘letter dated 232.3.2001 reads as follows s

"

With the approval of - CAO(Con)/S.E.
Railwayg/BBb the following orders are issued
which will take immediate effect,

The regularisation order against PCR
Gr.D post issued retrospectively in favour
of late Bauria, S/o. Agni ex.T/Man under
CZ(Con) /HQ/BBS vide CE(Con)/HQ/BBS's Off ice
Order No.CE/Coq/HQ/BBS/PCR/1.4.73/99/0153(i)
dated 8.3.2000 being issued irregularly is
hereby treated as cancelled”.

1041, The learned counsel for thé applicants during
the oral argument submitted that before%annulling the Off ice
Order (Annexure-5) of the O.A., Smt.Dulani Mallick(Applicant
No.l) should have been given an Opportunity to present her
objection to the said action of the Respondents. It was
unfair that they had simply informed her after annulling
Annexure-5 by virtue of their Off ice order dated 22.3,2001
(Annexure-l series). Shri Mishra, the léarned Standing Counsel
for the Railways in the present case and Shri B.Pal, learned
Senior counsel in 0.A.286/2001 submitte§ that no useful
purpose would have been served had notiée been issued to

the widow of late Bauria as she could not have raised any
point which could have satisfied the concerned aathorities
for not cancelling Annexure-5. It is stéted that Annewure-5
was considered as an erroneous act committed by the then
Asst.Personnel Off icer overriding or bréaching the procedure
of regularisation of casual labour, as laid down in Paras

2005(B) and 2006 of the Indian Railway Establishment Manual,



Vol-1II,

10.2. On the above submissions of the parties, the
point that arises here for consideratio; is whether this
Tribunal is bound to declare an order passed in breach of
the principles of natural justice as void or whether this
Tribunal can hold that the facts of this case do not justify
exercising discretion to interfere in tﬁe matter as de facto
prejudice has not been shown. These are%exactly the questions
which were raised by the Apex Court in the case of N.C.
Meheta vs. Union of India and Others. In this case the
undisputed fact of the matter is that late Bauria, S/0.
Agni died in the year 1987 as casual labcur holding temporary
status, By that time the Railways had framed a scheme for
regularisation of casual labourers with the approval of the
Apex Court and actions were on for implémentation of the
said scheme. For regularisation of casual labours from
temporary status to Group D posts in the Department, the
procedures are laid down in Paras-2005(B) and 2006 of the
Indian Railway Establishment Manual. Inythe said Paras,
the following conditions have been cleafly laid down
i) Casual labours who acqﬁire temporary

status will not be brought on to the

permanent/regular establishment until

and unless they are selected through

Tegular Selection Board for Group D;

ii) Absorption of casual lgbours against

regular vacancies is pot gutomatic, hut

subject to fulfilment of three conditions:
viz.(a) availability of vacancies; (b)
suitability and eligibility of indivi@ual
casual labour and (e¢) the individual is
senior enough to come in his turn for

absorption: (emphasis purs)
Further, the method of induction also is to

be decided by the Railway Administration from time to time.

V
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The methods of recruitment include the conditions that
the appointment of an empanelled candidate will be subject
to his passing the prescribed medical examination for the
Ccategory for which he is selected, he shall have to produce
the requisite birth certificate from the Competent authority
and sanction of the competent authority?is to be obtained
for relaxation of age in case the candidate would be
overaged.
18.3. In this case the selection/screening for
regularisation of casual labourers working under the Off ice
of the Chief Engineer(Construction) held its meeting only
during January-February, 1992 and this is an undisputed
fact that this Screening Committee meeting tookplace almost
five years after the demise of late Bau}ia and therefore,
screening and selection of late Bauria along with three
other colleagues of his, as mentioned i; Annexure-5, could
not have been done through this Screening Committee. In
other words, it was not possible to fulfil the necessary
conditions, as laid down in Para-2005(B) and Para-2006 of
the Indian Railway Establishment Manual; Vol,.II in respect
of the deceased employees. In the face of the above facts
and circumstances of the case it is clear that Annesure-5
was issu=d in clear violation of the ruies/provisions
governing regularisation of casual labours in the Railways.
If the widow was given notice by the Railways before anhilling
Annexure-5, she could not have fulfiled‘any of the conditions
laid down for regularisation of casual labours, as contained

in the Indian Railway Establishment Manual. In the circumstances,
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the situation is, if we quash the Off ice Order dated
22.3.2001, it will result in restoration of an illegal
Qrder (Annexure-5) and nothing more. It:is also to be
noted here that in this case the determination of status
of an employee was contingent upon fulfilment of certain
conditions by that individual alone, beéause the individual
concerned alone could be the recipient of thgt status.
In view of the above facts of the case it is not necessary
for us to strike down the order dated 22.3.2001, even if
the same was passed in breach of the principles of natural
justice. We would like to quote agaim from the decision of
the Apex Court that the Court can refusé to exercise its
discretion in striking down an order if such striking down
will result in restoration of another order passed earlier
not in accordance with law. In coming to this conclusion,
we are backed by the observation of the;Apex Court in the
case of S.L.Kgpoor v. Jagmohan (1980) 4 SCC 379 that the
principles of natural justice know of né: exclus ionary
rule dependent on whether it would have‘made any difference
if natural justice had been observed. WE, therefore,
allow the order dated 22.3.2001 to stand on its legs.
11.1. The second point is not veiy diff icult to
answer in view of our finding on the first point. The
leérned counsel for the applicants has fepeatedly stated
thgt it was for no fault of late Bauria that the Selection/
Screening Committee meeting was not held earlier than 1992
and argued, had the meeting taken place earlier not only
late Bauria would have been regularised; he would have

obtained the benefit of regularisation from 1973. It is

difficult to buy such an arguement. If this proposiyion
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is accepted, the Railways-will have to £ind out all the
Sases of death of casual labourers holding temporary
status which-occurred before January;Pebruary, 1992, and
regularise all of them. Surely this is a tall order and
not amenable to reason., He has &156 claimed that since
late Bauria was not regularised becau§e:of the fact that
the Screening Committee met only in 1995, the deceased
should be deemed to have been regularised. The Respondents
h§ve stoutly refuted this claim. To answer this issue
'deemed regularisation' raised by the Applicants, it is
for us to decide whether there is any provision of 'deemed
regularisation®’ in the scheme framed Syithe Railways for
this category of workforce. Por gettiqg’answer to this
qﬁestion, we need to refer to Para-ZOOSXB), which reads
a; follows

"Casual labous who aaquire‘temporary status

will not, however, be brought on to the

permanent/regular establishment or treated

as in a regular employment of Railways

until and unless they are selected through

regular Selection Board for Group D posts

in the manner laid down from time to time".
1152 The scheme, therefore, clearly lays down that
wi£hout the intervention of a regular Selection Board, no
casual labourer would ever acquire permanent status or
will be brought on to the regular establishment. In the
face of this clear provision in the Manual, it was clearly
not within anybody's competence, far less within the
coﬁpetence of the functionary, who approved Off ice Order
at‘Annexure-S declaring some deceased workers as deemed

| i

to‘have been regularised from certain d;te(s). But the

rule position is that it is only the prerogative of



Selection Board to recommend screened candidates for regular

employment and no other body has been vested with the
authority under the HEstablishment Manual to play any role
whatsoever in this regard. In the face of the above rule/
provision of the scheme, we hold that there is no provision
for deemed regularisation € casual labdurers in the Schemes
as laid down in the Indian Railway Establishment Manual.
The application, therefore, fails on this point.

12. With regard to the question(Issue No.iii) as
to whether legal representatives of the'decéased casual
labour can seek redressal/adjudication before this Tribunal
concerning service status of the deceased employee, as

in the instant case, the applicants have submitted in their
application that they have been denied the benefit of the
principles of natural justice by the Respondents, This
issue was examined by the Pull Bench of this Tribunal in
the case of Bidhata v. Union of India & Ors., in 0.A.159/93
decided on 30.4.1999. The question decided by the Full
Bench was "whether the present application filed by the
legal heirs is maintainable". After goihg through the facts
of the case, the Full Bench observed thé.t there is much
difference between right to file and right to continue an
application/appeal by the legal representatives/heirs

o% a deceased employee. As they observed in that case,

ib the present case also, this application under Section

19 of the A.T.Act, 1985, was not f£iled by the deceased

but was filed by the legal heirs, i.e., wife and

children ( both married and unmarried ). Section

19 (1) of the A.T. Act, 1985 says, "subject to other
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 ;ovisions of this Act a person aggrieved by any order
pertaining to any matter within the jurisdiction of a
Tribunal may make an application to fhe Tribunal for
redressal of the grievance". The point at issue inf£his
@ase is who is claiming what relief and who has been
denied what right, to which one was entitled. In this
case, the whole issue has arisen out’of noﬂ-regularisation
of late Bauria in Group D category oé Railways e fore

his death. Late Bauria was entitled to be considered for
regularisation along with other simiiarly placed casual
labourers . ; » but he did not have any vested right
to claim any regularisation. Thus the main relief claimed
in this application, i.e., regularisétion of late Bauria,
was personal in nature to the deceaséd whereas other
-reliefs as claimed in this application are consequential
br dependent on the main relief, i.e., regularisation

of the deceased before his death. Thé Apex Court in catena
of judgments have said that claim pe}sonal in nature to
tﬁe deceased is hit by the maxim "Ac%io Personalia Moriter
cum Persona" and therefore, could not be pﬁrsued by the
legal heirs of the deceased. ‘

13. In the light of our discuséion aforesaid, we
are of the view that legal representatives of the deceased
have no legal standing to agitate the issue regarding
regqularisation of the deceased before this Tribunal.

144 The last point that we neea to answer before

we close the discussion is whether pénsion is payable

to a temporary status holder worker bf the ﬁailways.

This question hkas already been answered negatively by
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the Pull Bench of the Tribunal in 0 <A «Nos . 200/94,

388/94, 212/96, 622/94 and 623/94. In giving answer

to the question, this Bench, while disposing of the

aforesaid O.As had also referred to the: cas‘e of

Malati Kar (Smt.}) and others v. Union of India and

Others (1992) 21 ATC 583, Rebert D' Souza v. Executive

Eng ineer, Southern Railway (AIR 1982 SC 54), Union of

India & Others v. Rabia Bikaner and others (1997 SCC

(L&S) 1524, Yashwant Hari Katakar v. Union of India

& Others (1995 SIRSCW 370) and it was held by the Full

Bench that decision of the Calcutta Bench of the Tribunal

in Malati Kar case and the decision of this Bench of

the Tribunal in Sumati Patra and Manaka Bijili's case

do not lay down the correct law and directed that the
dependant of a casual labour with temporary status, who

dies in harness without having his service regularised

is only entitled to consideration for compass ionate appointment
strictly in terms of Establishment 8Serial No. 18 of 1987.

We would also like to refer to the decision of the

Supreme Court in the case of Ram Himar vs. Union of

India reported in 1988 SC 390 sanctioniﬁg the scheme }
o"c' benef its prescribed by the Railways for the casual |
labours during service and for their families in case of
d;ath. while disposing of that case the Apex Court upheld the
previous Para 2511 of the Indian Railwg Establishment Manual

c‘onf erinyvarims rights and privileges to the casual labours and

pénsim was not one of the service privileges offered nor the
Apex Court found that faulty. The conclusion, therefore,

is the temporary status holders are not entitled to
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éension and hence there could be no question of granting
family pension to the legal heirs of such deceased workers,
This matter is now well settled in law and all thoughts

and anxieties should come to an end in this regard.

15, In view of our above discussions and findings,
we see no merit in these six Original Applications and

accordingly, We dismiss the same, being devoid of merit.

B.N<S0M)
CE-CHAIRMAN

We, however, pass no order as to costs,

Bjv/



