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CENTRAL ADi'iINISTRATIVi TRIBUNAL 

C UTTAC r BNCi:C UTTA < 

ORIGINAL APPLICATION NO.202 OP 2001 
Cuttack this the 2 	day of May/2003 

Iighnd I:ayak 	 ... 	pp1icant(s) 

- vTR3U& 

Jnion of India & Others 	 Respondent(s) 

FOR IN3TRtCTIQNS 

iihether it be referred to reporters or not ? 

2 • 	;tciether it Lie circulated to all the Benches of the 
Central Administrative Tribunal or not ? 

.RTY) 
/ICE_CLIR11i 	 -1M3R ( J1UDICIlL) 



H 
CiNTRAL ZZIIEENISTRATVIZ TI3U4AL 

CUTTX 3ELCH:CUTT( 

ORIGINAL APPLICATION O .202 OP 
Cuttac this theday of Ma.y/2003 

TILE lION' 3IJ1 NR. 13.N, SON, VICC1IRMAN 
I 	 AND 

Ti{ 	lION' £3L I'IR • I1.R .MOliANT(, MM13iiR(JU9)ICiAL) 
'a. 

$ri Meghanad Nayak, aged about 51 years, 
S/o.Birabar Nayak, at oresent working as 
$enior Accountant, Office of the Principal 
Accountant General (A&), Orissa, 
ahubaneswar, iDis t.. lhurda 

Applicant 

137 the Advocates 	 N/s .ac.kanungo 
.Jehera 

R .N .Singh 

Principal Accountant General (i&) 
Orissa, 3huhnesqar, Dist_hurda 

IDeuty Accountant, 
General (Admn,) Office of the Principal  
Orissa, BhuJaneswar, Dist_urda 

900 	 Respondents 

4' the Advocates 	 Mr.A.(.30se, S.S.C. 

ORDER 

Applicant, who entered 

into Government of India services as a Clerk in the Office 

of the Accountant General of Orissa, was promoted as a 

Senior Accountant and allotted with a Quarters (No  . B(H) 120) 

in, A.G  .'s Staff Colony at Unit4 of Bhubaneswar on 01.07 .1986. 

On 16 .04.1988, on the strength of a Search llarrant issd 

in R.C.N0.55(3)/97_E3133, C.3.I. Police caused a search and, 

in course of said search, they discovered, it is alleged, 

that the 	licant was not in occupation of the quarters in 
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juestion and that one Hianta Kumar Sahu to be in 

pccupation of the said quarters and, following to the 

said search and investigation, the C,BI. Police charge-

sheeted the Applicant under va.tious sub-sections of 

Section- 5 of the Prevention of Curruption Act, 1947; for 

hich the Applicant faced a trail (TR No.34/89) in the 

ourt of the Special Judge at Bhubaneswar on the allegation 

of possessing properties disproportionate to his known 

source of income etc. During the pendency of the said 

Criminal case ( No.TR_34/89) a Deparbuiental Disciplinary 

Proceeding was initiated against the Applicant under Rule-14 

df C.C.S.(C.C.A •) Rules,1965, on 05.05.1992, on the 

allegation of subleting the Government Quarters (No,E3 (H)120) 

to an outsider. Another Darnenta1 Disciplinary proceeding 

was also initiated against the p1icant; on the allegation 

of acquiring properties wittut permission of his DarthientaJ. 

Auti-orities. As it appears, said DeparnentaJ. Proceeding 

( in Which allegation of acquisition of properties wit1ut 

permission was the subject matter of consideration) was 

callenged before this Tribunal in an earlier Original 

Aplication No.97/1990; in which Disciplinary Auttoritios 

wre asked by this Tributal, on 13.07.1992, not to pass any 

final orders ( in the said Disciplinary proceeding) until 

final disposal of the Criminal Trail then pending in the Court 

of the Special Judge at Bhubaneswar. The said Criminal case 

(TR,No37 of 1989) having ended in conviction ( and 

sdntencinq the Applicant to undergo rigoness imprisonment for 

02' years and to pay a fine of Rs.l,00,000/- etc.) the 



Applicant has preferred a Criminal Appeal (No.302/1995) 

in the i-kn'ble High Court of Orissa; in which he has been 

r1eased on bail ( by an order dated 16.11.1995 rendered 

in Misc, Case N0.379/95) and by interim orders dated 28.11.1995 

(rendered in Mjc, Case Nos,391 & 392/1995) realisation 

of fine and operation of the Judgenent of conviction(rendered 

by the Special Judge in TR No.34/89) has been stayed by the 

Hàn'ble High Court of Orissa. Long five years thereafter, 

on 14.03.2001, the Dartienta1 Autrities served a copy of 

the Enquiry Rqort( drawn in the Disciplinary Proceeding 

iritiated against the Applicant on 05.05.1992) requiring the 

Applicant to have his say in the matter. At the said stage, 

the Applicant has filed the present Original Application 

(o.20 2/ 2001) under Section-19 of the Administrative Tribunals 

At,1985 and has raised a point, at the hearing , that since 

the Criminal Case is still pending in Appeal before the 

Hcn'ble High Court of Orissa, the Authorities should be 

etopped to pass any final orders in the Disciplinary 

Poceedings. 

2. By interim order dated 23.04.2002, rendered in 

the present Original kpplication, Respondents have been 

di'ected not to pass any final orders in the Disciplinary 

proceeding initiated against the Applicant. 

3 By  filing a ounter, the Dartcierita1 Respondents 

hafve disclosed that the charges in the Criminal case are quite 

different from the charges levelled against the Applicant in 

the Dartiental proceeding in q-uestion. They have tried to 

elain in the counter that while the Criminal case relates to 

posession of properties disproportionat  to the known source 
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of' income of the Applicant, the Dqarnental proceeding 

reLates to the allegation of misconduct said to have been 

coamitted by the 2pplicant by sub-leting the Government 

Quarters allotted in his favour etc. 

 By filing a Rejoinder and at the hearing, 	the 

Applicant has tried to explain away as to tow both the 	matters 

nvolved in Crjminal case and also in the Daental 

Prqceeding) are inter linked. 

L'r. K.C.anungo, learned counsel for the 

Applicant has disclosed that on the basis of the C.B.I.Reort, 

the Disciplinary proceeding in question having been initiated 

and the C.S.I.Officer having marshalled the case in the 

Dis'ciplinary Proceeding, the Dartnental Proceeding have got 

a close ne:us with the Criminal Court Proceeding. 

6 • A close examination of the matter goes to stow 

that in the Criminal Case C..I. tried to stow as to tow the 

Applicant has acquired properties ( which are disproportinate 

to his known source of lawful income) illêgally.ncome derived 

frori Sub-leting a Government quarters, alloted in favour of a 

Go ver rim en t servant, is cer tal ni y an ill eg a]. income. In fact, 

the iplicant produced a person1wto was alleged to have taken 

the',quarters on sub-let)  as a defence withess in the Criminal 

(Trail) Courtwhjch has accted the rental of the said 

sub leting to be an income of the Applicant in the said 

disprc - ortionate asset case; and, that goes to stow that the 

Daaental Proceedin; in question-( pertaining to ëub-leting 

of the uarters) has got definite relationship with the 

Criminal Proceeding in cuestiori. In the Darental 
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Proceeding , the Jxve said person, who Was produced as a 

defence witness in the Criminal Court, Was cited as a 

Dejarterita1 witness( but he was not produced in the 

Diarenta1 Proceeding); which, again, sws a close nexus 

beween both the proceedings; especially when the C.B.I.Officer 

was marshalling the Deparnent&. Proceeding. 

7. Fbwever, mere existence of nexus, between a 

Criminal Court proceedings and Deparental Proceedings against 

one' Government servant, is no ground to stay a J)artnental 

Proceedings and, therefore, it is, by now, an well settled 

position of law that both such proceedings can go simultanusly; 

un1ss it is s1wn that the right of silence( as conferred under 

the'Constitution of India) of a. citizen ( facing iminal 

proecution) are likely to be affected. Only in such cases, 

the :Departh- ental Proceedings siould ranain stayed till ompLetion 

of Criminal Court Proceedings. 

8. In the present case, it is submitted by 

Mr..X.3ose ( learned Senior Standing Counsel appearing for 

the Government of India/ Respondents) that the Deparental 

Proceeding having already ame to an end ; by drawal of the 

Enqury Report, on which comments of the Applicant has already 

been sought ; and since final orders areout to be p ass ed/is sued 

and that the Criminal Trail having already been over, there are 

no question of exercising  the right of silence-by the Applicant 

any more, 

II 	 9. In a Case of present nature, right of silence is 

available to be exercised in Departental Proceedings, because 

his explanations in defence/ in the e;1anatjon ( in the said 

proceedings) are likely to be utiljsed against him in the Criminal 
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Case, In the said prenises, we now proceed to exine as to 

whether any relief can be given to the A prlicant. 

10. In the above pre'nises, I'lr. Kanungo, learned 

counsel appearing for the ?plicant stated that in a Criminal 

4peai, the piosecution having got a right to aduce additional 

evidence and the Disciplinary Autiority having liberty to ask 

fr pro ceeding with further enquiry ( where additional materials 

can be taken into consideration) before passing of final orders 

in a Disciplinary Proceedings, it can not be stated that right 

of silence is no more available to be exercised by the 

i3p1icant ; especially when the Inquiry Ra)ort/Final Orders 

to be passed in the Disciplinary Proceedings in question are 

1ab1e to be produced in the Criminal Appeal as additional 

evidence C by the prosecutiori/C.B.I.Police) in order to bring 

home the charge to sustain the findings of the Criminal Trail. 

11. On the face of what was submitted by the learned 

counsel appearing for the ?pplicant, we have exiiined the 

statutory provisions governing the fileld. Under Section 386 (b) 

Ci) of the Criminal Proceedure Code ( of India) 1973 in an 

peal directed against the order of conviction, the High 

Court has got powers to order for arejc_by  the Tr all Court 

and under Section 391 the ?ppeliate Criminal Court has got 

p-owerS to take further evidence. Relevant portion of Section 

31(1) of Cr.P.C. -1973 reads as follows: 

' 391. 	 ic 
or direct it to 	CD In dealing with 
any appeal under this Chapter, t]Le 
c)ur, if it things additional evidence to be 

necessary, shall record its reasons and may 

or , when the 
1poellate Court is a High Court, by a Court of 
Session or a Magistrate • 
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The above said provisions in Sections 386, & 391 

of r.P.C. sengthens the SUbrfliSSiOnS of Mr. Kanungo. Simi1irly 

under Rule 15(1) of C.C.S. (C.C.A.) Rules, 1965, Disciplinary 

Authority has got powers to ask for further enauiry ; relevant 

portion of which reads as follows 

15. Action on the inauiry rort (i) The 
disciplinary autiority, if it is not itself 
the inquiring autirity, may, for reasons to 
be rerded by it in writing, £.t  the 

the _inuiririautiityor furJqr 
and reoort and the inc uiring autbority shall 
thereupon proceed to h1d the further inquiry 

I 	 according to the provisions of Rule.-14, as far 
II 	 as may be. 

On the face of the abovesaid provisions of law, 

there is enough force in the contention of Iir, Y.anuncp. 

On'ai incisive analysis of the matter in issue, in the 

peculiar circumstances of this case, We are of oDnsidered viI 

that the right of silence available to the Applicant under the 

Cois±tution of India is still continues to be enforced by him 

in the Disciplinary Proceedings in question ; so long his Criminal 

Appeal ( No.302 of 1995) is pending in the I-bn'ble High Court of 

Or'issa ; especially because (a) a Criminal Appeal (during 

pendency of which ; not only the convict has been enlarged on 

bil but the sentences and realisation of fines have be stayed) 

is an e::tention/continuation of the Criminal Trail and (b) the 

fndin/resu1ts of the Disciplinary Proceedings may influence tb 

Ctiminal Appeal or get influenced by the conviction order passed 

in the Criminal (Trail)Court. 

12. Therefore, Respondents are hereby directed not to 

pass any final order in the Disciplinary proceedings in question 

iJ.1 disposal of the Criminal Appeal 110.32 of 1995 pending in 

the Ikn'ble High Court of Orissa 



13. however, on the face of the oonviction of the 

plicant in the Criminal Trail ( which Was rerded against 

the plicant on 04.11.1995) he was available to be dealt with 

diect1y under Rule 19 of the C.C.S. (C.C.A •) Rules of 1965 ; 

nowithstanc1ing the Dlsciplin&y Proceeding in cuestion,Re1evant 

portion of Rule 19 of C.C.S. (C.C.A,) Rules,1965 reads as 

follows;- 

' 19. pçci al .0rocedure irL.eitncas es. 
Nothwithstanding anything containad in 
Ru1c)_14th Rul&.18 :- 

(i) 	Where any penalty is imposed on a (vernmit 
servant on the ground of conduct which has led 
to his conviction on a criminal charge, or 

(jI) 

	

(iii) 	xxxxx 

the disciplinary authority may consider the 
circumstances of the case and made such orders 
thereon as it deeiis fit. xxxxx:x 11  

But for the reason of the interim orders dated 

28.11.1995 of the In'ble High Court of Orissa rendered in 

Crirnilnal Appeal No.302 of 1995, the handof the Respondent - 

Danent have been boud-cJwn till disposal of the said 

Crir4naJ. Appeal or till those interim orders are modified ; 

for which the Respondents ought to approach the said bn'b1e 

Co ur. 

14. In the aforesaid preiises, this 0riinal 

Application is allowed to the extent stated above. 1',T0 costs. 

w • soii ) 	 (a*-1'p FIANTY ) 
VICE III1 	 4BER (jruDICIzL) 


