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0 R D E R 
SO11NATH sOri, VICE-CHAIRMAN 

In this O.A. the petitioner has prayed 

for quashin,,j the order dated 11.5.2001 placiny him under 

suspension. The impuned order of suspension has not 

been enclosed by the petitioner. Respondent no.1 has 

filed the order of suspension at Annexure R-1/2 to the 
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showcause. The State Government have filed counter 

opposiny the prayer of the applicant. The applicant has 

filed rejoinder, and the State Government have filed 

counter to the rejoinder. Union of India (respondent 

no.2) have appeared throuyh Shri A.K.Bose, the learned 

Senior Standing Counsel, but have not filed any counter. 

The applicant has arrained Shri ?.P.Sinh, Minister of 

Forest & Environment, Government of Orissa, as 

respondent no.3. Notice was issued to him on 

29.5.2001,but he did not appear or file counter. 	ne 

have heard Shri Aswini Kumar Mishra, the learned counsel 

for the petitioner, Shri K.C.Mohanty, the learned 

Government Advocate for State of Orissa (respondent 

no.1), and Shri A.K.Bose, the learned Senior Standiny 

Counsel for respondent no.2 Union of India. The learned 

counsel for the petitioner has filed a chart indicatin 

points for consideration as also chronoloical 

date-chart, and the learned Government Advocate for 

State of Orissa has also filed a date-chart and these 

have been taken note of. The learned counseLf ofhoth 

sides have relied on the followiny decisions: 

(i) Manak Lal 	v. 	Dr.P.C.Sinyhvi and others, 

AIR 1957 SC 425; 

S.G.Jaisinyhani v. 	Union of India and 

others, 	AIR 1967 SC 1427; 

 A.K.Kraipak and others 	V. Union of 

India, 	AIR 1970 SC 	150; 

 S.Parthasarathi V. 	State of Andhra 

Pradesh, AIR 1973 SC 2701; 
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 E.P.Royappa 	v. 	State of Tamil Nadu and 

another, 	AIR 1974 Sc 555; 

 State of Punjab and another 	v. 	Gurdial 

Sinyh and others, 	AIR 1980 Sc 319; 

 Express Newspapers Pvt.Ltd. and others 

v. 	tJniori of India and others, 	AIR 	1986 

Sc 872; 

 Ratanlal Sharma 	v. 	r4anac,in 	committee, 

Dr.Hariram Hiher Secondary School and 

others, 	AIR 1993 sc 2155; 

 S.A.Khan 	v. 	State of Haryana, 	AIR 	1993 

sc 1152; 

 St 	of Orissa 	v. 	Bimal Kumar 1'lohanty, 

AIR 1994 sc 2296; 

 Kumaon Plandal Vikas Niam 	V. 	Girja 

Shankar Pant and others, AIR 2001 sc 24; 

 State of Punjab v. V.K.Khanna , 	AIR 2001 

sc 343; 	and 

 State of Orissa 	V. 	Shiva Prasad Gas, 

59(1985) CLT 441 (Sc). 

We have perused these decisions. 

2. In this case, pieadins are 

voluminous and parties have filed enclosures runnin 

into hundreds of paes. It is not necessary to refer to 

all the averments made by the parties in their pleadinys 

as the facts of this case necessary for determination of 

dispute fall within a small compass. The applicant is 

an IFS officer of Orissa cadre with 1980 as year of 

allotment. He worked as conservator of Forests, Koraput 

circle from November 1995 to July 2000. In order darted 
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12.1.1998 Government entrusted the work of salvaging of 

wind fallen and uprooted trees from the forest to the 

Orissa Forest Development Corporation (hereinafter 

referred to as "OFDC"). The above order had several 

conditions mentioned includin, the stipulation that 

salvae operation would not cover timber loss etc. in 

the forest oriinatiny from illicit felling of trees and 

no fe1lin of any tree, even Uf dead or dry, would be 

resorted to in the name of salvat-jing operation. After 

about two years, in order dated 23.12.1999 the Forest & 

Environment Department appointed M/s Keshari Traders as 

Raw Material Procurer (hereinafter referred to as 

"R.M.P.") for such salvaye operastion in Balimela and 

Chitrokonda Ran,es of Jeypore Division. In this order, 

which has been enclosed by the applicant, it has been 

mentioned that '"I/s Keshari Traders had applied to ODC 

for bein appointed as R.M.P. for these two Ranes.But 

from a subsequent report of Shri D.S.Patriaik, Principal 

Chief Conservator ofForests (Annexure-lO) it appears 

that M/s Keshari Traders filed an undated representation 

addressed to Minister of Forests & Environment and this 

representation was forwarded to Principal Chief 

Conservator of Forest and Managing Director of OFDC. It 

further appears that in the meetinq of the Board of 

Directors of OFDC held on 12.12.1998, the Secretary, 

Forest Department and Special Secretary, Public 

Enterprise Department advised aaint appointment of 

R.M.P. Apparently, in course of such salvae operation, 

the R.M.P. cut and removed lar',e number of creen trees 

alone with some wind fallen trees. In some areas checked 
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rN 	up subsequently by different officers, as iare as 50 to 
100% of the wood removed were from induced fellin,. 

Lare part of these wood so extracted were sent to 

Andhra Pradesh and on 19.5.2000 Divisional Forest 

Officer, Kakinada, informed Principal Chief Conservator 

of Forests, Orissa, about larye scale movement of timber 

from Orissa to Andhra Pradesh. The applicant has stated 

that at the time of appointment R."T.P. he had instructed 

the Divisional Forest Officer, Jeypore Division, to 

exercise adequate supervision and control over R.'.P. 

The applicant personally visited the areas from 

18.6.2000 to 23.6.2000 and submitted a voluminous report 

(Annexure-4) in which he stated that lare quantity of 

induced felled timber have been transported by the 

R.M.P. He also recommended proceedins and suspension 

ajainst various staff of territorial Division and 

O.F.D.C. On receipt of this complaint, Government 

directed two officers, Sri P.Sinyh, Chief Conservator of 

Forests and Sri B.K.Patnaik, Director (Commercial), 

O.F.D.C. to enquire into the a11eation of illicit 

fe11in of trees in Jeypore Forest Division. Their 

report is at lnnexure-8. In their report the larje 

scale illicit felling and transportation of timber and 

consequent loss of revenue to Government were 

established. The applicant has stated that in this 

report no responsibility was fixed on him for any lapse. 

Thereafter the Government appointed a Task Force in 

October 2000 to enquire and build up necessary evidence 

so as to file prosecution ayaint all those who are found 

ui1ty includiny the R.M.P. The report of the Task 

Force is at Annexure R-1/1 enclosed to the counter of 
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( 	respondent no.1. Thereafter Sri D.S.Patnaik, Principal 

Chief Conservator of Forests(Wjldljfe), Orissa, was 

directed by the Government in letter dated 24.11.2000, 

which seems to have been issued from the office of 

respondent no.3, to look into the matter further and the 

report ofShri Patnaik is at Annexure-lO. Shri Patnaik 

fixed responsibility on different officers includinj  the 

present applicant. Ultimately, Government issued the 

order of suspension on 11.5.2001 (Annexure-R 1/2) and on 

the same day issued the charcjesheet which has been 

enclosed by respondent no.1 to their counter. In the 

context of the above facts, the petitioner has come up 

in this petition with the prayer referred to earlier. 

3. The first point urged by the learned 

counsel for the petitioner is that in this case 

respondent no.3, Sri A.P.Sinh, 11inister for Forest & 

Environment was personally biased ayaint the applicant 

and that is why he has enyineered the suspension of the 

applicant. It is necessary to note that respondent 

no.3 has neither appeared nor filed counter. The first 

question which arises for consideration is, what is the 

effect of non-appearasnce and non-rebuttal of 

alleation of bias against him by respondent no.3. The 

matterof alleation of bias ayiinst hiyh public 

functionaries has come up before Courts in several 

cases in the past. In the case of S.Partap Singh v. 

State of Punjab, AIR 1964 SC 72, this matter has been 

dealt with. In that case, the applicant had not 

initially impleaded Sardar Partap Sinyh Kairon, the 

then Chief Minister, but subsequently souht to implead 

him as a respondent. That application was rejected by 
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the Hon'ble Hih Court. In the case of C.S.Rowjee v. 

State of Andhra Pradesh, AIR 1964 SC 962, alleatjons 

were made by the applicant that the then Chief 

Minister, Shri N.Sanjiva Reddy had got the State Road 

Transport Corporation to frame scheme for 

nationalisation of certain routes because of his malice 

and mala fide. It is not necessary to c,o further into 

facts of these cases. In C.S.Rowjee's case (supra) the 

Hon'ble Supreme Court noted that the petitioners yave 

all the relevant objective facts in support of the 

alleations in their affidavits, but there was no 

denial by the Chief Minister. The counter affidavit 

filed by the State Government formally denyin the 

alleations on the instructions of the Chief Minister 

was rejected by the Hon'ble Supreme Court as hearsay. 

The Hon'ble Supreme Court held that the alleyation of 

bias or personal illwill stood unrebutted. The Hon'ble 

Supreme Court also observed that when alleyation of 

mala fide and improper motive on the part of those in 

power is made, it becomes the duty of the Court to 

scrutinise the alleyation with care so as to avoid 

bein, in any manner influenced by it1  -t.n cases where 

such alleations have no foundation in fact 	n this 

task which is thus cast on the Courts it would conduce 

to a more satisfactory disposal and consideration of 

them, if those ayainst whom alleations are made come 

forward to place before the Court either their denials 

or their versiDjof the matter, so that the Court may be 

in a position to jude as to whether the onus that lies 

upon those who make alleyations of mala fides on the 

part of the authorities have discharted the burden of 
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rovin them. In the absence of such affidavits or of 

materials placed before the Court by these authorities, 

the Court is left to judre the veracity of the 

alleations merely on the tests of probability with 

nothing more substantial by way of answer. In 

E.P.Royappa's case (supra), the Hon'ble Supreme Court 

have held that the burden of establishiny mala fide is 

very heavy on the person who allees it. The 

alleations of mala fides are often more easily made 

than proved, and the very seriousness of such 

alleyations demands proof of a hiyh order of 

credibility. It has also been laid down in Manak Lal's 

case (supra) and Ratanlal Sharma's case(supra) that the 

test is whether there is real likelihood of bias, and 

it is not necessary that such bias must have in fact 

taken place. In Express Newspapers Pvt.Ltd.'s 

case(supra) the Hon'ble Supreme Court have held that 

if alleatjons of mala fide are not refuted, such 

alleyations remain unrehutted and the Court would in 

such a case be constrained to accept the allejations so 

remaininy unrehutted and unanswered on the test of 

probability. 	In 	a 	more 	recent 	case 	of 

V.K.Khanna(supra) the Hon'ble Supreme Court have held 

that the test is as to whether there is a mere 

apprehension of bias or there is as real danyer of bias 

and it is on this score that the surroundin 

circumstances must and ouyht to be collated and 

necessary conclusion drawn therefrom. In the event, 

however, the conclusion is otherwise that there is 

existin a real daner of bias, administrative action 

cannot be sustained. If on the other hand alleationg 
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pertain to rather fanciful apprehension in 

administrative action, question of declarin them to he 

Unsustainable on the basis therefor would not arise. 

From a reference to all the above cases it is clear 

that the manner in which Court has to treat the 

alleation of bias ayainst public functionaries has 

been settled over the years. Several points stand out 

from these decisions. Firstly, there should be specific 

alleation of bias. Secondly, if alleyations of bias 

are not answered, these are to be tested on the test of 

probability. Thirdly, the burden of proving the 

alleations of bias is heavy on the person makin it, 

and lastly it is not necessary to show that bias has 

actually been caused if it is established that there 

was a real daner of bias. Lookin from another anyle, 

if a public functionary is required to take a decision, 

he is required to consider all the aspects relevant to 

the decision and decide the matter fairly and 

objectively. If on the other hand the public 

functionary has taken into account matters which are 

extraneous and which have no bearinj  on the subject 

matter under consideration, then he is said to be 

uided by what has been described as malice in law 

which is also bias but more impersonal than personal 

prejudice. The averments made by the petitioner in his 

sidered in the context of the above 

on of law. 

a careful readirty of the O.A. we 
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find that in pararaphs 28 and 29 the applicant has 

stated that respondent no.3 directed Shri D.S.Patnajk 

to enquire into the role of Conservator of Forests in 

the racket and whether the Conservator of Forests has 

made proper inspection of the affected areas. He has 

also mentioned in parayraph 49 that Opposite party no.3 

is chasiny the petitioner till he yets a report ayainst 

the petitioner in order to proceed ayainst the 

petitioner departmentally. The petitioner has submitted 

that opposite party no.3 is completely biased for 

reasons best known to him. 	He has also stated that 

from the notinys made in the file by opposite party 

no.3 the alleatjon of bias would he proved. From the 

above recitals it is clear that the appljca$nt has 

based his alleyation of bias on the action of 

respondent no.3 in directiny D.S.Patnaik from his level 

to enquire into the matter. This letter dated 

24.11.2000 referred to in the report of Thri 

D,S.Patnajk (Annexure-lO) has not been produced by 

respondent no.1 nor has the applicant made any prayer 

to call for this letter or call for the file showiny 

the instructions yiven to Shri D.S.Patnaik by 

respondent no.3 or the notinys made by him in the file 

which, accordinu to the applicant, show bias of 

respondent no.3. In course of heariny the learned 

counsel for the petitioner has referred to a letter 

written by one S.N.1anyaraj, Journalist, Rayayada, 

addressed to Sri S.B.Samanta, IFS, Reional Joint 

Director, Social Forestry, Berhampur (Annexure-19) and 

read out what purported to have been the observations 

recorded by respondent no.3 on this letter. But as that 
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is not a part of the pleadins it is not possible for 

us to take note of the fact of such recordjn of 

observation by respondent no.3. As reards of 

appointment of Shri D.S.Patnajk, it is always open for 

the Government to jet a matter re-enquired and Shri 

D.S.Patnajk in his report has pointed out not only the 

lapses of the applicant but also of officers who are at 

levels hi'her than the applicant. It cannot, 

therefore, be said that Shri D.S.Patnaik was directed 

to enquire into the matter only for the purpose of 

harassing the applicant. As earlier noted, the 

applicant has also not made any prayer for production 

of the file in which respondent no.3 has recorded 

observations which, accordincj to the applicant, show 

his bias. In consideration of the above, we hold that 

the applicasnt has failed to discharge the burden of 

proviny bias of respondent no.3 ayainst him. This 

contention is accordinyly rejected. 

5. The second point taken by the learned 

counsel for the petitioner is that in suspending the 

applicant the principles of natural jutice have been 

violated. The applicasnt has stated that several 

reports sent by him to theGovernment and Principal 

Chief Conservator of Forests rearainy llicit felliny 

of timber in those two Ranyes were available. He had 

also prayed to Government to dive him a heariny before 

any action is initiated aainst him, but this has not 

been done. It is necessary to note that relationship 

between master and servant is basically contractual in 



-12- 

nature. Hon'ble Supreme Court have held in Bimal Kumar 

Mohanty's case(supra) that suspension is in the nature 

of an order forbiddinc the Government servant to work. 

The Hon'ble Supreme Court have held in Balvantray 

Ratilal Patel v. State of Maharashtra, AIR 1968 SC 800, 

quoted by the Hon'ble Supreme Court in Bimal Kumar 

Mohanty's case(supra), that a riqht on the part of the 

employer to forbid the servant 
Al  is not an implied in an 

ordinary contract between master and servant and such a 

power can only he the creature either of a statute 

governing the contract, or of an express term in the 

contract itself. In this case the applicant has been 

placed under suspension by the Government under Rule 

3 of All India Services (Discipline & appeal) Rules, 

1969 and it is not necessary that before makinc3- such 

order the Government servant should have been heard. 

This contention is held to be without any merit and is 

rejected. 

6.The next contention of the learned 

counsel for the petitioner is that he has all a1on 

been prompt and active in protecting the Government 

interest. He 	has 	visited 	the 	spot on receiving 

a11eation of 	illicit 	felliny 	and has conducted 

detailed enquiries. 	It 	is 	necessary to note 	that 

, 	

accordiny to the applicant himself, the entire 

operation of R.r.P. was from 30.3.2000 to 15.6.2000. 

The applicant visited the site from 18.6.2000 as we 

have already mentioned, much after Divisional Forest 

Officer, Kakinada, Andhra Pradesh, brouyht the fact of 

movement of illicit timber to the notice of Principal 
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(7 Chief Conservator of Forests, Orissa. 	rle also find 

that the charges ayainst the applicant are serious in 

nature. Tlhether the chares are true or false will be 

determined only durin., the enquiry. It is also to be 

noted that under Rule 13 of the Orissa Forest 

Department Code (Part I), where the duties of 

Conservator have been laid down, protection of the 

forests from injury by men, cattle, by fire, etc., and 

breasches of Forest Rules, is a matter which falls 

within the spheres of activities of Conservator. In 

view of this, we do not find it illeal on the part of 

the Government to suspend the applicant in the context 

of the chares issued aainst him. The prayer of the 

applicant to quash the order of suspension is, 

therefore, held to be without any merit and is 

rejected. 

7. In course of hearin, it has been 

submitted by the learned counsel for the petitioner and 

to our mind, with some justification that the primary 

responsibility for protection of forests is on the 

Divisional Forest Officer and his supporting staff and 

the Conservator have only a supervisinç responsibility. 

It has been submitted by the learned counsel for the 

petitioner that in connection with the allejed illicit 

felling and transportation of timber inthe above two 

Ranjes, the Divisional Forest Officer and some other 

subordinate staff of the territorial Division were 

placed under suspension, but they have all been 

reinstated in the meantime. We also find that the 

Principal Secretary, Forest Department, in his order 
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dated 14.6.2001 which has been enclosed to a memo filed 

by the learned Government 2\dvocate on 20.6.2001, has 

ordered that Government would consider reinstating the 

applicant after the applicant files his reply to the 

charyes.It has been submitted by the learned counsel 

for the petitioner that in the meantime the applicant 

has already filed his explanation to the chares, but 

so far no action has been taken to consider the chares 

and to decide on the quetion of appointment of 

inquiring officer or otherwise. In view of this, while 

rejectin, the Oriyinal l'pplication, we direct the State 

Government to consider reinstatement of the applicant 

in terms of the order dated 14.6.2001 of the Principal 

Secretary to Government, Forest & Environment 

Department within  

8. In the result, therefore, the Ori4nal 

Applicaton is disposed of with the above observation 

and direction. No costs. 
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(G . NARASIMHAM) 

MEMBER( JUDICIAL) 
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