CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH:CUTTACK

ORIGINAL APPLICATION NO. R50 OF ZOOL
Cuttack this the &¢k\day of Aol 04

Niranjan Dalai o Applicant(s)
-VERSUS -
Union Oof India & Others eee Respondent(s)

FOR INSTRUCTIONS

1. Whether it be referred to reporters or not 2 Y=

2. wWhether it be circulated to all the Benches of
the Central Administrative Tribunal or not 2 76#
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< CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH;CUTTACK

ORIGINAL APPLICATION NO. 150 OF 20%
Cuttack this the gu\day of 47?»'»& /2004

CORAM:

THE HON'BLE SHRI B.N. SOM, VICE-CHAIRMAN
AND
THE HON'BLE SHRI M.R.MOHANTY, MEMBER(JURICIAL)

Niranjan Dalai, aged about 57 years,
S/c. Sri Gopal Dalai, At-Baulanga,
Pakamikapada, Dist-Cuttack - atpresent
working as Sr.TOA(P) in the office of
the Asst.Engineer(Trunks), Rourkela

Dist=-Sundargarh
eoe Applic ant
By the Advocates M/s.B.B.Acharya
C.Mohanty
P.R.J.Dash
~VERSUS=-

1. Union of India represented through its
Secretary to Govt. of India, Ministry of
Communication, Dept. of Telecommunications,
Sanchar Bhawan, New Delhi

26 Chief General Manager, Bharat Sanchar Nigam,
Orissa Circle, Bhubaneswar, Orilssa,
Dist-Khurda

3. General Manager, Telecom District, Bharat
Sanchar Nigam Ltd., Rourkela, Dist-Sundargarh

4, Telecom Distri€t Engineer, Rourkela, (Bharat
Sanchar Nigam Ltd,,), At/PO-Rourkela,
Dist-Sundargarh

cee Respondents
By the Advocates Mr.S.B.Jena, A.S.C.
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MR. B.N. SOM, VICE-CHAIRMAN s Niranjan Dalai (applicant)

has filed this Original Application being aggrieved by
the order dated 14,3,2001 (Annexure-6) passed by Res.No, 3,
teminating his officiating arrangement as Telephone
Supervisor at Rourkela, He has, therefore, prayed for

quashing the impugned order under Annexures-6 and 7
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dated 14,3,2001 ane 19,3,2001 respectively by virtue
of which he has kbeen reverted ané pested as Sr.T.0.A. (P)
in the Office of SDOP(I1I1), City Area, Reurkela.
b The case of the applicant is that seen after the
intreductien ef ene Time Beund Premetien Scheme (in shert
O.T.B.P.) he was appeinted as Superviser vide Respenéents'
letter dated 16,10,:994 (Annexure-1) and fer déischarging
such éduty he was being paié Rs.35/- as special allewance,
It is his erievance that the grade ef Sr,Telephene
Operater having been restructured as Telephene Supervisers,
in 1984, the Respendents had calleé fer te velunteer
fer carrying eut purely the dupsrvisery duty ané as he
had velunteered fer the same, he was transferred frem
his parent cadre at Balasere te take up the supervisery
jeb at Reurkela. Therefere in Octeber, 1%%¢, dn
intreductien ef the Scheme, called, Biennial Cadre
Review, the Telephene Supervisers (Cperative) whe had
cempleted 26 years of service were te be given secens
financial upgradatien in the pay scale eof Higher
Selectien Grade-II; snd that the perssns given the
benefit unéer the B.C.R. Scheme weuld be put en Supervisery
duty in case sufficient number of efficials were net
available frem the Lewer Selectien Grade, In accerdance
with the said scheme and directives, the Respendent
Ne.5 teek actien fer reversien ef the applicant frem
the qrade of Telephene Superviser te that ef Telephene
Superviser (Operative)., The applicant breught this
matter befere this Tribunal in 0.A.311/91 challenging

the letter dated 21,8,1%991 issued by the Respendents,

After hearing the matter, the Trictunal was pleased te
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stay the operation of the purported reversion of

the applicant from the post of Telephone Supervisor
to the post of Telephone Supervisor(Operative) vide
its order dated 12,9,.,1991, pending disposal of the
said O.A. The O.A. was listed on 2.11.1994 for final
disposal. However, as the applicant had already
received the benefit of B.C.R.Scheme he did not press
that O0.A. which was accordingly disposed of by this

Tribunal B8y its order dated 2.,11.1994. After the

disposal of that 0O.A. the petitioner was allowed to continue

without any
as Telephore Supervisor/disturbance. While the matter

stood thus, Respondent No.2 all on a sudden by issuing
order dated 14.3.2001 (Annexure=6) ordered that as the
applicant was junior to ongzgéundaban Jena, he was
being reverted to the pbdst of Telephone Supervisor
(Operative) to make room to Suri Jena to act as
Telephone Supervisor. Not only that,the applicant

vide order dated 19,3.2001(Annexure-7) was posted out
to the Office of SDOP(IX), City Area, Rourkela against
a clerical post. The grievance of the applicant is
that this order of reversion after a period of 16
years was illegal and arbitrary and therefore, he

has approached this Tribunal in this O.A. under Section
19 of the A.T.Act, 1985, for the redressal of his
grievance,

3. The Respondents have filed a detailed counter

contesting the application and have submitted that the

applicant is not entitled to any of the reliefs, giving

4; _-out detailed reasons in support of their statement,
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witheut geing inte the details, it weuld suffice te

say that the Respen@ents have susmitted that there
exists ne Separate supervisery cadre (Grade-ilI) in

the Telecem Department since the time @.T.B.P. Scheme
Wwas intreduced. The Department adepted a practice eof
putting the senier-mest efficisl ef the basic cadre

of Sr.T.C.A.(P), Gr.I1l with special allewance ef ps.35/~
fer supervisery éuty, It is alse the pelicy of the
Respenéents net te pest efficisls as Supervisers strictly
acceréing te senierity ef the supervisery pest, but en
the basis ef willingness.niz‘is hew the gpplicant, whe
belenged te Grade-IIl of the cadre at Balasere velunteereé
t® werk as Telegphene Superviser with special allewance
ané was pested te Reurkela. Hewever, this system eof
appeintment ef supervisers with allewance had been
dispensed frem 1.12,1990 after intreductien ef the B.C.R.
Scheme, It was at that time the Respendents éecided

that fer the purpese of supervisery duty, the B.C.R.
efficilials weuld enly be preferred, In this cennectien
the Respendents have referred te letter issued by
Respenéent Ne,1 at Annexure-R/5, In pursuance of this
pelicy decisien, the Respendents, en receipt ef an
applicatien frem ene Shri Bruneaban Jena whe was senier
te the applicant fer supervisery éuty censidered the

same anéd having feuné merit in the applicatien issued

the revised erder of transfer ané pesting ef the applicant
vide Annexures-6 ané 7, They further stateé that by

eéllewing the applicant te werk against a supervisery pest

with supervisery allewance dees net create any vested

right ¢n the
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en the applicant, Further they have stated that the

Salé allewance was abelished with effect frem 1.12.19%0
and it was decided that supervisery pests were enly te be
held by the B.C.R. premetees, whe have cempleted 26 years
ef service in the basic grade of Telephene Operaters as
on 30,11.19%0, suwject te senierity in the circle
gradatien list, As the applicant haé alse been granted
financial upgradatien unéer the B,C.R.Scheme anéd payment
of supervisery allewance was é@iscentinued, by ne stretch
ef imaginatien, the applicant ceuld urge that taking

him eut ef supervisery pesitien haé caused any injury

te his interest, It is the case of the Respendents that
shri Brundakana Jena, Sr,T04A, Gr,I11I has been agppeinted
as Superviser enly kecause he is senier te the applicant
alé that the supervisery duty is alletted te available
senier mest efficials against the limited number eof
sanctiened supervisery pests as per the pelicy decisien
at Annexure-R/5, The applicant, it is stated, being
junier has been asked te perferm eperative duty ané

that there is ne financial less te the applicant,

4, The applicant has submitted & detsileéd rejeinéer
te the ceunter wherein he has submitted that he has a
right te centinue in the said supervisery pest, that he
is eligible ané entitled te heleé the said pest,that

he was reverted éue teo bias ané that he was denied the
benefit ef netice te shew cause befere issuing the
impugned erder at Annexure-6, The Respenéents, by filing
sdditienal ceunter, have @enied all these allegatiens,

o We have hegré the learned ceunsel fer the

parties ané have perused the materials placed en recerd,
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64 The questiens te be answered in this O.A. is
whether the applicant has any right te centinue in the
sald supervisery pest ané whether the applicant was
entitled te shew cause befere he was reverted frem that
pest by virtue ef erder dated 14.3.2001 (Annexure-6),

7- We weuld first answer the 2né part ef the issue,
i.e., whether befere issuing the erder dateé 14,2.2001,
the applicant was entitleéd te shew cause, The applicant
has stated that he was perferming the duties ef Telephene
Operater, It is, therefere, asdmitted that he was net
helding any spervisery pest. In the erder dated 16,10,1984
(Annexure-1) it was stated that "the felléwing efficials

on circle senierity basis, whe epted te perferm supervisery

duties carrying a special allewance ef k,35/= ...". In
(emphasis supplied)
other werds, frem Ccteber, 1984, while he was in the

basic grade ef Telephene Operater, the applicant was
askeé te perferm supervisery duties, feor which he was
te be cempensated by grant of a special allewance ef
Rse 35/=., In their erder dated 14.3,2001, it is stated

whe
that the applicant/was efficiating as Telephene

Superviser was, by that erder, being reverted te the

eperative pest., The werdings ef this erder de net

stand in cenfermity with the erder issued by the
Respendents en 16,10,1984 - rather they centradict

each ether, The erdéer ef Octeber, 1984 clearly states

and the applicant alse has net disputed that pesbtien
either in his C.A. or in his rejeinder that he had epted te
perferm the duties ef Telephene Superviser ané that he

haé been deing that supervisery duty fer all these years,
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That being the nature and character of arrangement,

- the order dated 14.3.2001 wrongly couchedi%he word ‘reversion!
and 'posting' from supervisory post to operative post.
However, the order dated 19,3.2001 (Annexure~7) makes it
amply clear the ratio of the order of October, 1984, when
it states that the applicant, who was presently working
as Sr.T.0.A.(P) under DEEP, 10-5, Rourkela, Our finding
therefore, is that the applicant was called upon to
discharge the duties of a Supervisor without holding the
post of a Supervisor, And for doing some onerous duties
he was being paid special allowance. As he was not holding
any post, the question of reversion does not arise. More
than observing this, we refrain ¢__ ~ .- from going
further into the matter, because, as submitted by the
applicant that he had earlier approached this Tribunal in
0.A.N0,311/91 challenging his reversion/shifting from the
posttion of Telephone Supervisor, which he,later on did
not press as he had received "promotiom under the B.C.R.
Scheme". The issue that he has raised herein having been
ff&ydiggarlier in 0.A.311/91, the present application is
hit by the prineciple of constructive res-judi-cata.

] . With regard to the first part of the issue, i.e.,
whether the applicant has any right to hold the supervisory
post, our answer is in the negative, because, he was not
given any promotion to that grade by the order of the
Respondents issued on 16,10,1984, He was given a placement

to perform the duties of a Supervisor for which he was

L

given comepnsation, called "special allowance" at the
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rate of ks.35/= per month. Further, that the said allowance
having been abolished with effect from December, 1990,
and the entire earlier scheme of making supervisory
arrangement having been nullified with the introduction
of a new Scheme, called, B.C.R. Scheme, the question of
continuance of the applicant in supervisory post did not
arise. As the aspplicant was not holding any supervisory
post, but was perferming a sUpervisory job/duty given to
him and the employer having inherent right to allet duties
to its employees according to the need of his business,
the applicant cannot claim any vested right to question
the authority of the Respondents' action. The Apex Court
in the case of State of Punjab vs. Joginder Singh reported
in AIR 1993 SC 2486 have already held that it is entirely
for the employer to decide as to when, where and at what
point of time a public servant is to be transferred and
posted and the instands case also invcolves posting of an
official from one duty position to another. Thus, we are
of the view that it is not a matter for the Tribunal to
interfere with.

9. Having regard to what has been discussed above,
we see no merit in this gpplication, which is accordingly

dismissed, leaving the parties to bear their own costse
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