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MR. MtO RlN J1N 	LtJ 

Challe-igirm the vires of rtjc1e 31(i) 

of the 	ucuLin Coo of- 	riyc Vi1 ja 

yath 	(of møUi.) ertainfrg to Voluntarily 

aandonmt of Service with nravers to c'uash the 

or4er of 'unihrnent (of removal from service)is 

im-,cserl under Armexure-2 	atec1 13-03-2001(jth 

consequential rayer for rei.staterne.t iv service 

for fi 	cj1 hc-efits),the An,'-)Jjcapt(Ms.  

Ga'atrj Mjslira, the reaioveC. Prjkiory 3ch001 Teacher 

of the Kr- drjya Vi 	1:j;ci 	ghath) has fiie1 

this Ori.çinal Alicatjor uider section 19 of the 

Minjnistratjve Tribunals Act,1985 

uon bejncj ao1nted as a 

Primary School Teacher continued as such in the 

Kendriya Vidyalaya at F.C,I.,Ta].cher sice 17,7•  

1981,Thereafter,she was trsferred to K,V. at 

Cuttack on 08-12-1982.j1e she was at IV.,Cuttack, 

she re,rested at various intervals,to her authorities 
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for her trsfer to K.V. Bhureswar on her ersona1 

grodshowever,ir stead of cor siderirg her said 

reresentations fvou1:U1y (for a trarsfer to X.V. 

at Ehuineswar) when the Arolicant was tra,sferred 

to K.V. No,l at Kalejkun1a in the State of West 

Bençal,she mw:~ ved before the Fionoura)1e High Court 

of Orissa under Article 226 and 227 of the Corstjt-

tion of India; which was, subsequen tly, came on 

transfer to this Trinal and registered as T.A 

To.146/2000.0n being aggrieved by the orders dated 

05-10-2000 delivered by this Trjbial(rendered in 

the saidiT,A.NO.1415/2000),thp Am1jcant aroached 

the Honhie High Court of Orissa in 	Writ Pettjcn 

(oc No.1454 of 2001),it is the case of the Aljcant 

that even though another ;Derson (namely i1rs.sanjurani 

Mishra)was allowed to join as PRT in KV at Cuttack, 

and there are many more osts available at V,Cuttack, 

she was illegally and with ill intention was asked 

to go on transfer to Kalajkunda.It is the case of 

the 	licant that even though (as :er the Circulars 

iSSUed by the 1eadquarters of the Kendriva Vidyalava 

Sangathan,the A?licant,bejng an unmarried lady was 

to be allowed to be osted at her choicest osting d that 

3 
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even though there are/were vaccies,her case 

was not considered, and the grievance of the 

2½olicant was tue 	illegally in letter 

dated 08-08-19960 however, she had aljed for 

leave from 13-08-1996 to 17-08-1996 in her letter 

dated 13-08-1996 due to her illness and finally, 

on 27-08-1996,she was reljeved( of her dutjes 

After being relieved, she also msde a reresen-

tation on 22-08-1997 to adjust her in K'! at 

Bhubaneswar.In the metime, as she was not well, 

she an-)lied to her Authorities for giving her 

no objectior certificate to go to U 3.A. (w1re 

her sisters are staying) for her medical treatments  

Therefore, the Mljcant made protracted corres 

ondence for her adjust ient either at Cuttac or 

at Bhukaneswar;whj 	were rejected (in letter 

dated 008-1998)wjth a directj, to her to 

report at her new place of posting by 14-08-1998. 

On 01-12-1998,the request of the Mljcant(for 

ermission/leve)was granted with a stju1atj on  

that she should not enter into any iusiness/ 

contract/ernloyment etc for gainful purose s during 

her stay at abroad.It is stated that though there 

was direction (Jr T.A.No. 2/99) to adjust the Alicant 
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without considering her grievance in proper 

ersective, she aas asked to go and join In 

her new 9lace of posting by 	order dated. 

19-01-2000,The 	1icant made a reresentat- 

ion,on 18-08-2000, requesting the Authorities 

to grant no objection certificate to go to USA 

for medical check-u,On 04-09-2000,the 	K.V. 

headquarters jssue. a notification insertjn 

Article 81(d) 'Voluntary abandrnent of service' 

in case of absence of a t her.On 19-09-2000, 

the Ajcant intimated to her Authnrjtjes that 

since she had ao,,,)lied for aermjssjon to visit 

USA (for medical checJcu,) and nothing has been 

commwijcated to her she is leaving for USA in 

continuation of her earlier a1-icatjon 	for 

leave and fter returning from USA,she reDresen. 

ted on 22012001 to consider her grievance for 

adjustment at KV at CR F/Bhubeswar.The Ao1icant 

earlier on 29-09-2000 and on 23-10-2000,was 

issued with a Memo randum (for her absence)and 

in continuatin of such Marnorandum , an a the r 

iernorandi.m, was issued on 08-02-2001,aslcjng her 

to show cause as to why it shall not be treated 

that she has abandoned the emloyment and that 

as to why her lien in emloyment should not be 
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cce11ed an d it was pointed. out therein that, 

her failure to show cause, it would be treated 

that she had been removed from service in terms 

of Article 81(d) of their Education Code. The 

Ao.Plicc-nt acco rdin g 1 y subrnj tte d he r re1 y cn 

19-02-2001 ard,without con siderjn her show - 

cause , a communication was made on 13-03-2001 by 

the Rsronderts;jn which it was mentioned that the 

Alicant has voluntarily a andoned the emolovrnent 

and that,she is no longer interested in service of 

the 5anathr and that,therefore, she has been 

removed from service wjt1 immediate effect:Thjs 

Origiral klicatjon has been filed in the said 

back-ground with nravers as aforesaid, 

2, 	 Iesconc1ents -Kendriva Vidyalaya Sangatl"iar  

have filed a counter stating therein that this 

OrigInal A1jcatjon is not maintainable; since 

the Applicant had not availed the De,artnenta1 

remedies (as provided fr the ducatjon Code of 

the KVS) by way of preferringr any aDeal to the 

Aellate Authority, Thataaart,on merits,it has 

i~~ 

been submitted by the }esoon dents that the Avnlican 
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was not harassed/victimised in any mner in the 

matter of her trsfer. Rather, she had not acted 

uon the undertakin gs iven by her Mvoc ate in 

the High Court of Orissa to join withIn fifteen 

aays in her new lace of nosting that ih1t,s oer 

the ave rmr ts made in the counter filed in T.A. 

No.2/,the cornoetent Authority considered the 

!Jrievance of the A1jcant (for her adjustrnt at 

Bhubaneswar) and that, since it as not feasible to 

adjust her,the grievances of the Ai,ljcnt were 

turned do,n by order dated 19-01-2000,it is the 

case of the Resoondents that she 9referred O.A. 

MO.140/2000;whjcjj waS also dismissed on 15-10-2000 

and that, after the rejectjor of her reresentetjo 

from time to time/after 02-03-1999 0 she had not even 

a)lied for 1e:ive Since no leave was sctjoned in 

her favour,her aiasence was treated as unauthorised 

absence from duty for morethan three years. The 

request of the Mljct for gr,t of 'no Objection 

certificate' was duly considered and the seine was 

also rejected vide order dated 29-092000 ird that 

was done in a sence of a Certificate from Rçrjona1 

Medjcl I3oard recomineirg her treatment at U.S.A. 

The Respondents have djsclsed,further, that the Doard 



of Governors of the Kendriya Vidyalaya Sagtha 

uon considering about the 1g absence of Teachers 

(and cor. sequential harnering of Studies of the 

Pupi1)cscjous1y tok a decision to irn.ose penalty 

by inserting ArtIcle 81(d) in the Service Code of 

the Kendriya Vi3yalaya Sangthaniwhjch is no way 

jnvaljd and jllegal 0 It is the case of the Resonc1ents 

that though the Alicant was duly intimated aoout 

the rejection of her grievance( for issuing the no 

ojcction certificate vide letter dated 29-09-2000) 

she left fo r U. • A. i— autho ri Sedly/in utter di s-

regard to the orders of the cornett authorjtv•  

Mer,dui dated 29-09-2000 having been issued 

the Res-oondents also published a notification in  

the SAMI3AD dated 01022001 giving in oortity 

to the A2)ljcant to make a reresortatjon on the 

Memo raridun, ated 23-102000 and that on the request 

dated 03-02-2001 of the Aolicant,she was supljed 

with a coy of the show cause notice (by giving her 

an othe r oo rtun ity to show-cause) and that the 

Apalicant suJmitted her e'1aatjon on 1-02-2001 

and,consjder5nr all facts of the matter,she was 

removed from service on 13-3320.)1 in ercjse of the 
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the t3owers conferred xer Article 81(d) of the 

rendriya Vidyalaya Snthai Education Code.Xt has 

be 	rayed by the Res,onden ts  that since the 

impugned order (dated 13-03-2001)'asse. by the 

Corrmetent Authority is valid d legal, this 

Trjhial should not interfere with the same•  

3• 	Applicant has filed a rejofrderywhjch 

has also beei duly taken note of,  

4 • 	lie a rd Mr, ASj I KUrn ar Mi sFx ra, Le a n ed 

Coise1 arearjng for the Ao)1jczrt 	Mr.Ashok 
3Cr a r 

Mohri ty, Learn eeZCo,,Tn sel ipea ring for the 

Resondts rid cerused the materials placed on 

reco rd. 

5. 	Mr.Mjshra,Learned Counsel appearing 

for the Aplicit,has submitted that first of 

all Artjcle_81(d) of the E Ed ucatior  Code of the 

K.V.3, is not aaljcab1e to the case of the 

Aaalfct &'d the sae is ap1jca},le to those 

te'hers ad ernoloyees,whose absenceshWe been 

commenced prior to the Notifjcatjon of the said 

) roy! sion an ci that, by virtue of in se rtjor of clause 

81();the provisions of CCS(CCA) Rules, 1965 and the/ 
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rocedure vrescribed therein has been given a 

cornlete o-]ye.It was further argued by him 

that when Artjcle-311 of the Constitutinn of 
India provides that no Citizen shall be removed 

without following due authority aid due procedure 

of law,the ircororatjon of Art,31() is eeatjon 

to the provisions of Art.311(2) of the Constitutin 

of In dia and, therefore, the same is ultra vjres to 

the Constitut-J.-nal mandate.It was argued by him 

that since no adequate oortunjty was given to 

the A ljcait and since the Aljct,due to her 

illness went to U.S.A. for medical check-u,,the 

order of i.ishment is highly illegal and arhitrary 

he has further arçjued that though in the Code it 

has been rDvjej that r oral hearing should be 

iven,no such oortunty has been nrovjde to 

the Aljc-t :efore taking such a harsh decision 

to remove the A ljcit and that when the A1jct 

had sent her youth for 20 years in the interest 

of the Institution an d when she rem a in ed a, Sen t due 

to her illness(whjch was iDeyond her control) 

wishment of removal is shockingly disprororejorte 

to the judicial conscience and,Lence,jt recruires 

the intervention of thj5 lruna1.1,earned Counsel 

for the Alicart during his argument has also, 

y clarifying certain factual aspects of the matter,f 

4 
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pointed out 	bias of the Authorities in the 

of transfer and punishment. 

Seno r 
Learredounsel aearjng for the Respondents 

while counteracting (during oral hearing)has sutciitteê 

that the conduct of the A,pljcat(jn not reortjj 

to duty on trsfer) was bad,as she intentionally 

stayed away from duty at her new ralace of postLng,on 

some pretext or the other and that, therefore, it was 

rIghtly held by the Authorities that she is no 

longer ii' terested to continue in her jok and, as 

a consequerce,avjng the prjrcj1es of Art.81(d) 

she was thrown out of jo1.So far as the insertion 

of Article 81(d) in the Education Code of the KVS, 

it ha een subujtted ky the learned counsel for 

the Apljcant that studies of the students being 

the rjrne consideration .nd in order to avoid any 

dis-locatjon of the studjes,such a codal provision 

has consciously been insertedl.It is the case of the 

Resondents,as disclosed by the Counsel for the 

Resondents that as to how the em1ovees will e 

disciljned is a matter to be dealt by the employer 

and no court is comoetent to interfere in jt Further 

more,jt has been argued that since the Alcant did not( 
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ask for my oral hearing efore the order of 

terrnination,the same was not a113ied to her.  

ho.':ever,jt was c1eirly stiu1ated in the aules 

that it is a aiscretion of the Authorities and, 

therefore,no emloyee can claim Env rijht to e 

heard With regard to allegation of bias,it has 

been surnjtted by the Re5ondents' counsel that 

mere allegation of bias is not ough/suffjcj,t 

to take ant'  c-)rrizance and since the Ap1cant 

has utterly failed to substantiate the same 

proucig iy Inc rjnjr Inq mate:j1s In SU) ort 

of such allegatior,the same has no legs to std 

hjle arguing the matter touching the 

allegation of )ias and other points, Learned 

Counsel a;earjrtg for the Ap1jct has relied 

uon the following decisions;- 

a. 	IMLAK41TA vs. STATE OF WEST 	GAL(CAL). 
1980(2)SLR 232; 

D1. i IL KTJMAR ChAKAVRTY vrs STATE OF 
JEST 134,7 GAL ?TL oThR- 1983(2)SLR 306; 

c 	UPT: 	rDIA LTD. vrs. ShAMIl 'ILD 
IVOTLER -AIR 1998 dC 1681; 

Like_wj5e,Mr,Mohantv,Leamed,ounSel aearjng 

for the Res,onts  has relied on the following 

decisions insuort of his argurnetit;- 
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j • 	SUiWDRA KUMA R 34IMLD1 -v rs • -LU ION 0 F 
1I) IA MD OThS - rendered in OA !o. 

1174/2001 on 03062003 (ALLAhAk3z Bh); 

ii, 3hKR SiIA 'IA -Vrs.-THE COMIIS$IGR KVS 
ri) 1OTI-iR -CkIPNO.1700/2003 dtd.05.03, 
2003 of the high Court of JelLfl. 

jjj• PRM JEJA vrs.t.!'I01  OF I'DIA & OLS- 
Vs.COM .1ISSI01TER KVS D 	OThE.(CJP No 
1700 of 2003 dated 5,32003 of the Hijh 
Court of Delhj) 

6. 	(a) Before starting to answer various oints 

raised }y the resective arties,we would like to 

answer on the point of maintainability of this O.A. 

as raised by the 	sDondents, Lh this con'ection we 

would like to observe that it has been provided in 

the Arninistr1tive Tribunals Act,L985 that ordinarily' 

the Tribunal should not entertain an a2)lication of 

a oarty,if he/she comes without ediaustin g the 

Deiartrnental remedies md this oin t was examired 

y various courts at various ?oints <rd it has been 

observed that there is no bar to entertain an 

a))lication in the present manner.In fact in the case 

of 

(reportei in (1987)4ATC 812), this Tribur al held a 

similar Oriqinal Aljcatjor,  to be entertajnahle; 

althougki alternate 	remedy (in apoeal) was not exhaustei. 
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Therefore, jt can safely be held that this Crigira1 

Application is maintain able in tLe present form. 

Thatap:trt,jt is seen that Allahabad 

Bench of this Tribunal entertained the case of 

Surendra (sura);where an employee cUd not obey 

the orders of transfer and stayed away without 

any intimati,The case of Shankar Sharma(suara) 

is also another case that deals with a similarly 

placed emaloyee;who did not bother to join the new 

station o' Lis transfer; for which,hy apalying 

Article 81(d) of the Icy. Education, Code, the 

emalovee/Ap)lcant therein was rernoverl.-In. the 

case of Prem Juneja (supra) while con siclering the 

matter of a similarly placed emloyee,jt was held 

that Article 311 of the Constitution of India is 

n ot ap,)14 cable to employees df KVS, as they are not 

jn employment of Govement of dia.; 

Lov.jeve r, the d-stjngui Sil in g 

feature of the instant case is that the notification 

inserting/introducing of Article 81(d)"Voluntary 

Abandonment of Service1t  in the £ductjon Code of 

the espondantsSangthan came into effect from 4thJ 



September, 2000,By virtue of promulgation of Arts  

81(d),all the Teachers/Employees of the Sighathan 

were informed that in case of urautLoriseO, absence 

of Onv teacher/emalovce,will render an individual 

liable to lose his lien or his post and other 

aen al con seque ces would follow; if the em loee' S 

eslaration for such 	authorisc-d absence is not 

acceptable to the Authority,Neddless to say that 

the aaalicabilitv of the notification was prosp 

ctive;because no where jr the notjficatjori,the 

aaaUcatjon of the s'rovision of Article 81(d) 

was made from a retrospective date In the instant 

case, since the 	licar. was on leave prior to 

the notification dated 4th 3e.tena.r,20uO and had 

travelled to USA after oataining 'no objection 

certificate' from the emloyer for medical 

treatment 	d her request for trarsfer tOaXSJ 

stationed at i3hubr'eswar irsteacl of (alajiupca 

was subject matter of a writ )etitisn (oJc o. 

15013/1998)hefore the hon'ble high Court of Orissa and 

which .'as suhsequ,tly transferred to this Tribtal 

and renumbered as TA 	2/1999 and in the ccnter 

filed by the 	spo'-'dents in that case,the Resaondents 

had stated that her eLresartation to be nosted at 

3hubanesar ..rsuld be car side red in the next academic - 
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sssjon;that TA was dised of with a direction 

to the Resrondents to cisider her representation 

within a aeriod of ninety days from the date of 

that order. Thereupon, the Respon dent No.3 by 

its order dated 19.1.2000 disposed of the 

representation stating that It ;as not possible 

to aJjust her at KVo.l,L)hubeswar and advised 

her to join the 3Ost at Kalaikunda. Aplicant lied 

also filed .other 0.A,!'1o.146/2000;whjch was 

disposed of by this Tribunal by theIr order 

dated 15,10.2000,it has been alleged by the 

Resondents in their counter that the Aa3licant 

never ap:DlIecl for leave after 2.3.1999 and that 

the comJ.)etent leave sirctjonjng authority had 

decided to treat her absence from duty as un- 

authorisedNo doubt,the spondents have the full 

authority to take action again St the Appllc::nt to 

ensure com.)lice of the order of her osting anrl had 

they taken the decision in the natter in the year 

1999 or soonherefter,they would have taken action 

under CCS(COA)Rules,1965.It is not open to reason as to 

why on the one hd they had issued ier no objection 

certificate to travel aoroad for medical treetmt 

and or the other henrI they decided to treat the aeriod 

as one of un authorised absence and aDo]- led the 

ricors of Article 81(d) of the Education code. 
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From the facts of the case, it would 

aear that the rearesentation of the Apolic rt 

t 	nst her in cre of the iIs jr flhubareswat 
out of bias 

was decljned moreAto ensure comolance of the 

order issued) rather than 	Adthjnjstratjve ground 

like absence of any vacancy ji- dbub esar 

Tm)r:4)n bc::m; unavoidable when we see 

that after committing in their reply in TA 2,9 

that her re:)resentatn for ostjrg to i3huhaieswar 

would be considered in the next academic sessjo, 

the stme was rejected soontereafter by their 

order dated 19•1,2000Thj shows nonaaUcatjc, 

of mind on the )ar-b of the .esondents; 

to 
(a) 	It stdsio reason as to why, 

when the cause of action against the ? licant had 

arisen long bafo re the insertion of rtjcle 81(d) 

the arovjs-on,3 oF CCS(OA)Rd].es,1965 and the 

arocedure prescrj: 	therein should not be followed 

by the Respor den ts.i.verp rule/instruction has 

prosoective effect;unless otherwise it is soecifically 

made retrosoective 	This is also fotified by the 

the decisions of the Un 'hie Supreme Court rendered 

the ctse of Y.V.RPGAIAhAID OTVRS.J.SE,TIVAS 

RAO A7D OTHiRd (AIR 1983 SC 852) and in the case of 

D 	$' 	021 - 	R3. 371AL. OF 	' ± A<A ?1 

OTi1S (AIR 1990 SC 405). 
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This is a case of absence/overstaval 

of leave.k-Ioy,ourable Suorerne Court of Thdja in the case 

o £LVION' OF 	&_QS. V rs 	IRAJSIJpJ4A( AIR 19)4 

SC 215); in the case of i 	 0$ ILPUi. 	ESTATE  

VrSTATOFASSAMDO1 	(AIR 1996 SC 737); 	the 

case of STATE OF PUN JAB MID PTh iS V rsBAhIShSGH 

(AIR 1997 SC 2696);jn the case of SHRI DHAG -J 	AL ARTh 

VrsM cpM:IssIoNER OF POLICL DELhI 	 ( (2004) 

SCC (L&s)661) ad in the case of RAM AUTAR SGH vrs, 

STAT 	?tJI3LIc SIC T1.I3uAL RD 0TS (AIR 19993C ---.. 	-..---- 

1542) have held that dismissal from service on the 

gzt)und of absence/overstavai of leave is too harsh and 

is un-called for; 

Though it has been provided under the 

ru.1es/y,structjo,s that a persal hearing is a must 

before taking a decision for removal of an employee 

from service m d no such hearing having been given 

to the Applic~-rn t,the order of punjshient is a nulity 

as has been held by the Hon'ble Apex Court in the 

Case of U7 Icr 9X rl ' & 0,(AIR 1986 
SC 1173); 

(q) 	In the end we would like to observe 

that from the fact of this case, it appears that with 

the insertion of the Provisions of Article 81(a),the 

KVS employee s/Te ache rs are now governed by twoset 

of Rules for the puroose of maintenace of discipline; 
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viz,;(j) 	dér1  Article 81(d) of the Education Code 

and (ii) izider CCS(ccA) Rules, 1965/CCS(Conauct)Rulgs 

1964; where for ur.autliorised absen ce from duty, 

an emrloyee may be Droceeded a:ainst by the Discjr1jnarv 

Authority as per his discretion 1der either of 

these two 	 by drawing our 

notice to various judgments of the co-ordinating 

IJenches of this Trjbj,1 and the deCision of the 

DeLj hjgh Court in, the case of Prem 

that the orovjsons of Article 81(d) has been £otd 

to be good and therefore,the conclusion is inevitable 

that employees of the Fspondents Deartment are 

now subject to the rigor of the both these regulations 

in case of absence In duty without previous :)er(njsSjon. 

This does n ot.,howeve r, :cean that Respor den ts-Departrnen t 

would behave arbitrarily in chosing wLickregulatjos 

to use in respect of On employee who is absent without 

authorjty It, ir fact,jrn)oses heavy burden o" the 

disciplinary Authority to aply itsmincl to decide 

hether the in stance of absence attracts the Provision 

of Article 81(d) of the 1clucat-n Code or not; 

because provisions of Article 81(d) are only to he 

applied very selectively where the employee fails to 
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e '1ain hi s/her absence from duty on bon a fide 

grod. In this case,the Anolicant was away from 

duty for reasons rhjh are l,owr, to both the 

sides and the grievance of the Apolicant is that 

the competent authority had not sctj,ed her 

leave on one pretext or the other•  

having recjard to the totality of the 

facts and circumstances of this case,we 1o1d 

that the circumstmces in which the Appiicrt 

was away from duty does not appear to be covered 

ider the conditions govejnç the a?plicatjon 

of Article 81((1) of the n1rjya Vidalaya 

Education Code which came into force with effect 

from 4th Septernber,2000 

7. 	Viewed the matter from that angle and having 

rec;ird to tho ecuHac f:icts and circunstances of the 

case,To hold that the 2vjsins of ;rtic1e 81(d) 

of the içv educ:tion code was not aDolicable  in  this case 

as the period of absence: for •hjch the Applicant was 



being ptoceeded against relates to a perjdd 

prior to prornu1gatin of this Article and, 

therefore,the order of xLrishrnert dated 13-03-2001 

un -er kr exur e-25 is hereby quashedHoweve, the 

Respondents are at liberty to initiate actjo, 

if so advised,agajnst the Aplcapt under CCS 

(CCA) Rules, 1965 after ascertain fng whether the 

AppUcart'5 cse for trsfer to i\T in huJjeswar 

was actively considered but she could not be 

accommodated only or account of absice of a 

?ost acairst which she could have been adjusted 

and that her jouriey to U.S. . was not actually 

to receive medical treat:ient(no where it has 

been averred by the asondents that they had 

enquired and found out that she had taki eniiission 

to go to U.S.A, under false pretecb of medical 

treatmet) • In the rosult,thjs Orjcjnal Aoljcatjon 
1 is allowed.rTo costs• 

tt3.1 	 (MPrO 	J 	ioizi TY) 
VICE- CIIAIR~MNT 	 MEMJ3ER( JUDICIAL) 


