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MR, MANO RAN JAN MOHMN TY, MUMBER(JUDICIAL) 3

Challenging the vires of Article 81(d
of the Education Code of Kendriya Vidyalaya
Sangathan (of India) sertaining to Voluntarily
abandonment of Service with mravers to cuash the
order of sunishment (of removal from service)as
imposed under Annexure-28 dated 13=03-2001(with
consequential srayer for reimstatemest im service
amd for fimamcial bemefits),the Apslicamt(Ms,
Gayatri Mishra, the kemoved Primary School Teacher
of the Kerdriya Vidyalaya Samehatham) has filed
this Oricimal Applicatiom under sectiom 19 of the

Administrative Tribunals Act, 1985,

Applicamt upom beirg appointed as a
Primary School Teacher continued as such in the
Kendriya Viéyalaya at F,C,I,,Talcher since 17, 7,
19281, Thereafter, she was transferred to K, ¥, at
Cuttack on 08-12-1%982, khile she was at K, Vv, ,Cuttack,

she represented at various intervals,to her authorities%



for her tramsfer to K,V, Bhubaneswar omn her sersonal
g rounds, hiowever, in stead of considering her gsaid
representations favourably (for a transfer to K V.

at Bhubaneswar) when the Applicant was transferred

to K.V, Wo,1 at Kaleikunda in the State of West
Bengal, she moved before the Honourable High Court

of Orissa under Article 226 and 227 of the Constiti-
tion of India; which was, subsequently,came on
transfer to this Tribunal and registered as T.A,
N0,146/2000,0n being aggrieved by the orders dated
05-10-2000 delivered by this Tribunal(rendered in

the said T,ANo0,146/2000),the Anrlicant aswroached
the Hon'lble High Court of Orissa in a Writ Petition
(0JC No,1454 of 2001),It is the case of the Applicant
that even though another person (namely Mrs, Sanjurani
Mishra)was allowed to join as PRT in KV at Cuttack,
and there are many more posts available at KV,Cuttack,
she was illegally and with ill intention was asked

to go on transfer to Kalaikunda,It is the case of

the Apslicant that even though (as ser the Circulars
issued by the Headquarters of the Kendriva Viévalava
Sangathan, the &policant,being an wnmarried lady was

to be allowed to be wosted at her chojcest mosting ana thagl

]
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even though there are/were vacancies,her case
was not considered, and the grievance of the
Applicant was tumed down illegally in letter
dated 08-08~1996,However, she had apslied for
leave from 13-08=1996 to 17-08-1996 in her letter
dated 13-08-19296 due to her illness and finally,
on 27-08-1996,she was relieved of her duties,
After being relievec?i, she also made a resresen-
tation on 22-08-1997 to adjust her in KV at
Bhubaneswar,In the mean time, as she was not well,
she asnlied to her Authorities for giving her

no objection certificate to go to U, s, A, (where
her sisters are staying) for her medical treatment,
Therefore, the Apnlicant made protracted corres-
pondence for her adjustaent ejther at Cuttack or
at Bhubaneswar;which were rejected (in letter
dated 06-08-1998)with a direction to her to

report at her new place of posting by 14-08-1998,
On 01-12-1998,the request of the Asnlicant(for
pemission/leave)was granted with a stipulation
that she should not enter into any business/
contract/emsloyment etc, for gainful purposes during

her stay at abroad,It is stated that though there

was direction (in TeANO,2/99) to adjust the A@mlicmtj;
'l
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without considering her grievance in @roper
perspective,she was asked to go and join in

her new place of posting by an order dated
19-01-2000,The Apslicant made a representat-
ion,on 18-08-2000, requesting the Authorities

to grant no objection certificate to go to USA
for medical check-up,0On 04-09-2000,the KV,
headquarters issued a notification inserting
Article 81(d) 'Voluntary abandonment of service'
in case of absence of a t= ‘cher,On 19-09-2000,
the Asplicant intimated to her Authorities that
since she had apolied for permission to visit
USA (for medical check-up) =nd nothing has been
communicated to her; she is leaving for USA in
continuation of her earlier ansnlication for
leave and after retuming from USA, che rep re sen -

ted on 22-01-2001 to consider her grievance for

adjustment at KV at CRPF/Bhubaneswar, The Applicant

earlier on 29-09-2000 and on 23-10~2000,was
issued with a Memorandum (for her absence)amad
in continuztin of such Mamorandum , another
Memorandum wasS issued on 08-02-2001, asking her
to show cause as to why it shall not be treated

that she has abandoned the emsloyment and@ that

as to why her lien in employment should not he%
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cancelled and it was poin ted out therein that,

on her failure to show cause,it would be treated
that she had been removed from service in terms
of Article 81(d) of their Education Code, The
Applicant accordingly submitted her reply on
19~02-2002 and,without considering her show -
cause , a commnication was made on 13-03=2001 by
the Resmondents;in which it was mentioned that the
Applicant has voluntarily abandoned the employment
and that,she is no longer interested in service of
the Sangathan and that, therefore, she has been
removed from service with immediate effect,This
Original Asslication has been filed in the said

back-ground with pravers as aforesaid,

24 Respondents -Kendriya Vidyalaya Sangathan
have filed a counter stating therein that this
Original Application is not maintainable; since
the Applicant had not availed the Departmental
remedies (as provided in the Education Code of
the KVS) by way of sreferring any apneal to the
Appell ate Authority, Thatapart,on merits,it has

been submitted by the Respondents that the Applicmt};/
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was not harassed/victimised in any mamner in the
matter of her transfer, Rather, she had not acted
upon the undertakings givem by her Advocate in

the High Court of Orissa to join within fifteen
days in her new place of nosting that t‘,hét, as per
the averments made in the counter filed in T, A,
No,2/99,the competent Authority considered the
grievance of the Applicant (for her adjustment at
Bhubaneswar) and that, since it was not feasible to
adjust her, the grievances of the Applicant were
tumed down by order dated 19-01-2000,It is the
case of the Respondents that she nreferred 0, A,
N©O,140/2000;which was also dismissed on 15-10-2000
and that, after the rejectiorn of her rep resentation
from time to time/after 02-03-1999,she had not even
applied for leave,Since no leave was sanctioned in
her favour,her absence was treated as wmautho rised
absence from duty for morethan three vears, The
request of the Apnlicant for grant of 'no Objection
certificate' was duly considered and the same was
also rejected vide order dated 29-09~2000 and that
was done in absence of a Certificate from Region al
Medical Board recommending her treatment at U, Se A,

The Respondents have disclosed, further, that the Board%
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of Govemors of the Kendriya Vidyalaya Sangthan
upon considering about the long absence of Teachers
(and conseguential hampering of Studies of the
Pupil)con sciously took a decision to impose penalty
by inserting Article 81(d) in the Service Code of
the Kendriya Vidyalava Sangthanswhich is no way
invalid and illegal,It is the case of the Respondents
that though the Apnlicant was duly intimated about
the rejection of her grievance(for issuing the no
objection certificate vide letter dated 29-09-2000)
she left for U,S5.A, un-authorisedly/in utter dis-
regard to the orders of the competent autho rity,
Memorandum dated 29-09-2000 having been issued

the Respondents also published a notification in
the SAMBAD dated 01=02=2001 giving an omportunity
to the Apnlicant to make a resresentation on the
Memorandum dated 23-10=-2000 and that on the request
dated 03-02-2001 of the Apolicant, she was susplied
with a cooy of the show cause notice (by giving her
another opsortunity to show-cause)and that the
Applicant submitted her ewplanation on 19-02-2001
and,considering all facts of the matter, she was

removed from service on 13-03-2001 in exercise of the;I

A
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the powers conferred under Article 81(d) of the
Kendriya Vidyalaya Sangthan Education Code,It has
been prayed by the Ressondents that since the
impugned order (dated 13-03-2001) passed by the
Competent Authority is valid and legal, this

Tribunal should not in terfere with the same,

3, Applicant has filed a rejoinder:which

has also been duly taken note of,

4, Heard Mr, Aswini Kumar Mishra, Leamed
Comnsel appearing for the Applicant and Mr, Ashok
Mohmty,Learn;g.:{_égL;sel appearing for the
Respondents and perused the materials placed on

record,

Be Mr,Mish ra,Leamed Counsel appearing
for the Applicant,has submitted that first of
all Article-81(d) of the Education Code of the
KeVeS. is not avolicable to the case of the
Applicant and the same is applicable to those
teaghers and emeloyees,whose absenceshave been
commenced prior to the Notification of the sajd

provision and that,by virtue of in sertion of clause

81(d); the provisions of CCS(CCA)Rules,1965 and the;‘;
1]
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procedure prescrived therein has been given a
comslete go-bye,It was further argued by him

that when Article-31l1 of the Constitution of

India provides that no Citizen shall be removed
without following due authiority and due srocedure
of law, the incorsoration of Art,81(d) is excestion
to the provisions of Art,311(2) of the Constitutin
of India and, therefore,the same is ultra vires to
the Constitutional mandate, It was argued by him
that since no adeguate osportunity was given to

the Applicant and since the Applicant,due to her
illness went to U,S.A, for medical check-um, the
order of punishment is highly illegal and arbitrary,
He has further argued that thoueh in the Code it
has been provided that an oral hearing should be
given,no such opportunity has been wnrovided to

the Apslicant before taking such a harsh decision
to remove the Apnlicant and that when the Apolicant
had spent her vouth for 20 years in the interest

of the Institution and when she remained absent due
to her jillness(which was beyond her control)
punisiiment of removal is shockingly disproportionate
to the judicial conscience and,hence, it requires
the intervention of this Bribunal,Leamed Counsel
for the Asplicant during his argument has also,

by clarifying certain factual aspects of the matter,
/
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pointed out bias of the Authorities in the

of transfer and punishment,

Senior
Leamedfounsel appearing for the Respondents

while counteracting (during oral hearing)has subnitted
that the conduct of the Applicant(in not resorting
to duty on transfer) was bad, as she intention ally
stayed away from duty at her rew mlace of posting,on
some pretext or the other and that, therefore,it was
rightly held by the Authorities that she is no
longer interested to continue in her job and, as

a consequence, apslying the princisles of Art,81(d)
she was thrown out of job,So far as the insertion

of Article 81(d) in the Education Code of the KV .
it has been submitted by the leamed counsel for

the Applicant that studies of the studen ts being

the prime consideration and in order to avoid any
dis-location of the studies, such a codal srovision
has consciously been inserted,It is the case of the
Respondents, as disclosed by the Counsel for the
Respondents that as to how the emplovees will be
disciplined is a matter to be dealt by the employer
and no court is competent to interfere in it,Further

more,it has been argued that since the Adpplicant did notj/
7z
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ask for any oral hearing before the order of
termination, the same was not allowed to her,
lowever,it was clearly stisulated in the Ruleg
that it is a discretion of the Authorities and,
therefore,no employee can claim any right to be
heard, With regard to allegation of bias,it has
been submitted by the Respondents' Counsel that
mere allegation of bias is not enough/sufficient
to take any cognizance and since the Applicant
has utterly failed to substantiate the same by
producing any incriminating materials ir supnort

of such allegation,the same has no legs to stand,

While arguing the matter touching the
allegation of kias and other points, Leamed
Counsel asocearing for the Applicant has relied

upon the following decision s3=-

a, DIMLAKARITA vs, STATE OF WEST BEN GAL(CAL, ) -
1980(2)SLR 232;

b, Re & IL KUMAR CHAKRAVARTY vrs, STATE OF
WEST BRNGAL AMD OTHERS- 1983(2)SLR 306;

c, UPTRON TYDIA LTD, VIS, SHAMMI BHEAT &0
RTIOTIER =AIR 19298 s50C 1681; .
) ; Sewvkon”
Like-wise, Mr, Mohantyv,Leam e@/(:oun sel apnearing
for the Respondents has relied on the following

decisions in supnort of his arguments-
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i, SURENDRA KUMAR BWIVEDI -vrs,-WION OF
INDIA AND OTHERS - rendered in OA Yo,
1174/2001 on 03,06,2003 (ALLAHABAD BENCH);

ii, SHATKAR SHARMA -Vrs,-THE COMMISSIONER KVS
AD AIOTHER -CWP No,1700/2003 dtd.05,03,
2003 of the High Court of Delhi),

iii,PREM JWNEJA vrs,WNION OF INDIA & ORS-
Vs, COMMISSIONER KVS AND AVOTHER(CWP No,

1700 of 2003 dated 5.3,2003 of the High
Court of Delhi),

6. (a) Before starting to answer various m»oints
raised by the resnective narties,we would like to
answer on the point of maintainapility of this 0,A.
as raised by the Respondents.In this connection we
would like to observe that it has been provided in
the Administrative Tribunals Act,¥985 that ‘ordinarily’
the Tribunal should not entertain an application of
a party,if he/she comes without esxhausting the
Departmental remedies and this point was examined

by various courts at various points and it has been
observed that there is no bar to entertain an
asnlication in the present manner,In fact in the case

of KISIORS CriA'DRA PATINAIK vrs, STATE OF ORISSA & QRS
(reported in (1987) 4 ATC 812),this Tribunal held a

similar Original Annlication to be entertainable;

although altematé remedy (in apneal) was not exhausted,



Therefore,it can safely be held that this @riginal

Application is maintainable imn the present form,

(b) Thatapart,it is seen that Allahabad
Bench of this Tribunal entertained the case of
Surendra (supra);where an employee did not obey
the orders of transfer and stayed away without
any intimation,The case of Shankar Shama(supra)
is also another case that deals with a similarly
placed emploveeswho did not bother to join the rew
station on his transfer; for which,by apnlying
Article 81(d) of the K.V. Education Code, the
emplovee/Applicant thereir was removed, In the
case of Prem Juneja (supra) while con sidering the
matter of a similarly placed employee,it was held
that Article 311 of the Constitution of India is
n ot applicable to employvees df KVS, as they are not

ir employment of Govemment of India.;

(c) However, the dimstinguishing
feature of the instant case is that the notification
inserting/introducing of Article 81(d)"Voluntary
Abandonment of Service" in the Education Code of

the Respondents-Sangthan came into effect from 4th|

]
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September, 2000,By virtue of promulgation of Art,
21(d), all the Teachers/Emplovees of the Sanghathan
were informed that in case of unauthorised absence
of any teacher/emplovee,will render an individual
liable to lose his lien on his post and other
nenal consequences would follow;if the emnlovee's
explaration for such unauthorised absence is not
acceptable to the Au‘dlox‘:ity.fNeédless to say that
the applicability of the notification was prospew
ctive;because no where ir the notification,the
application of the provision of Article 81(4d)

was made from a retrospective date,‘" In the instant;
case, since the Applicant was on leave prior to
the notification dated 4th Septenber, 2000 and had
travelled to USA after obtaining 'no objection
certificate' from the emplover for medical
treatment and her request for transfer tomz KV
stationed at Bhubaneswar irstead of Kalaikunda
was subject matter of a writ petition (0JC Wo,
15013/1998)before the Hon'ble High Court of Orissa and
which was subsequently transferred to this Tribunal
and renumdered as TA No0,2/1999 and in the comnter
filed by the Respordents in that case,the Respondents
had stated that her representation be be posted at

Bhubaneswar would be considered in the next academic
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session;that TA was disosed of with a direction
to the Respondents to consider her representation
within a period of ninety days from the date of
that order, Thereupon, the Respondent No,3 by
its order dated 19,1,2000 disposed of the
representation stating that it was not possible
to adjust her at KV W¥o,l,Bhubaneswar and advised
her to join the post at Kalaikunda, Applicant had
also filed another 0.,A.N0,146/2000;which was
disposed of by this Tribunal by their order
dated 15,10,2000,It has been alleged by the
Respondents in their counter that the Applicant
never applied for leave after 2,3,1999 and that
the competent leave sanctioning authority had
decided to treat her absence from duty as un-
authorised,No doubt, the Respondents have the full
authority to take action against the Applicant to
ensure compliance of the order of her posting and had
they taken the decision in the matter in the year
1999 or soonthere-fter,they would have taken action
under CCS(CCA)Rules,1965,It is not open to reason as to
why on the one hand they had issued her no objection
certificate to travel abroad for medical treatment

and on the other hand they decided to treat the period

as one of unauthorised absence and applied the

rigors of Article 81(a) of the Education code.j



-17&

From the facts of the case,it would
appear that the repnresentation of the Applicmnt
to post her in one of the KVeg 4n Bhubameswar

out of bias
was declined moreAto ensure compliance of the
order issued)rather than en Administrative ground
like absence of any vacancy in Bhub-neswar,
This impression becomes unavoidable when we see
that after committing in their reply in TA 2,99
that her representation for Hosting to Bhubaneswar
woul d be considered in the next academic session,
the same was rejected soontlfereafter by their
order dated 19,1,2000,This shows nonapnlication

of mind on the part of the Respondents;

to
(d) It stands/mo reason as to why,

when the cause of action against the Annlicant had
arisen long before the insertion of Article 81(d)

the provisions of CCS(CCA)Rales,1965 and the
procedure prescried therein should not be followed
by the Respondents,bvery rule/instruction has
prospective effect;junless otherwise it is speci fically
made retrospectively,This is also fotified by the
the decisions of the Hon'ble Sup reme Court rerdered

in the case of Y,V, RAWNGAIAH AND OTHLERS VRS, J.SREM:E VAS

RAO ATD OTHERS (AIR 1983 3C 852) and in the case of

Py MALENDRAN AYD OTLERS VRS, STATE OF KARIATAKA AlD

OTHERS (AIR 1990 3C 405),
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(e) This is a case of absence/overstayal
of leave,Honourable Supreme Court of India in the case

of UNION OF INDIA & ORS, Vrs,CIRIRAJ SHARMA(AIR 1994

SC 215); in the case of MATAGEMENT OF NILPUR TEA ESTATE

Vrs, STATE OF ASSAM AND OTHERS (AIR 1996 SC 737):;in the

case of STATE OF PUNJAB AND QTHERS vrs,BAKSHISH STNGH

(AIR 1997 SC 2696);4in the case of SHRI BHAGWA LAL ARYA
VIS, COMMISSIONER OF POLICE DELHI AUD OTHERS ( (2004)

SCC (L&S)661) and in the case of RAM AUTAR SINGH vrs,

SIALE PUBLTIC SERVICE TRIBWAL AD OTLEAS (AIR 1999 sC

1542) have held that dismissal from service on the
ground of absence/overstayal of leave is too harsh and

is un=called for:

() Though it has been provided wmder the
rules/in structions that a person al hearing is a must
before taking a decision for removal of an employee
from service aad noc such hearing having been given
to the Applicant, the order of punishment is a nulity
as has been held by the Hon'ble Apex Court in the
case of RAMCLATDER VRS, UNION OF INDIA & ORS, (AIR 1986
SC 1173);

(¢) In the end we would like to observe

that from the fact of this case,it appears that with
the insertion of the provisions of Article 81(d), the
KVS emplovees/Teachers are now govemed by two-set,

of Rules for the purpose of maintenance of discipline;
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viz.:; (i) under'Article 81(a) of the Edqucation Code
and (ii) wder ccs(cca) rules, 1965/CCs(Conduct)Rules,

1964; where for wmauthorised absence from duty,

Authority as per his discretion under either of

these two provision s.;Responden ts by drawing our

notice to various Judgments of the co-ordin ating
Benches of this Tribunal and the decision of the

Delii High Court in the case of Prem Juneja(supra)stated
that the provisions of Article 81(d) has been found

to be good and therefore, the conclusion is gnevitable
that employees of the Respondents Department are

now subject to the rigor of the both these regulations
in case of absence Gn duty without previous permission,

This does not, however,mean that Responden ts-Department

—

ol
would behave arbitrarily in chiosing which, regulations

to use in respect of an emplovee who is absent without
authority, It,ir fact,imposes heavy burden on the
disciplinary Authority to apply itsmind to decide
whether the instance of absence attracts the provision
of Article 81(d) of the Bducatisn Code or not;

because provisions of Article 81(d) are only to be

applied very selectively where the employee fails to
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ewlain his/her absence from duty on bona fide
gromd, In this case,the &pplicant was away from
duty for reasons which are known to both the
sides and the grievance of the Apnlicant is that
the competent authority had not sanctioned her

leave on one pretext or the other,

Having regard to the totality of the
facts and circumstances of this case,we hold
that the circumstances in which the Applicant
was away from duty does not appear to be covered
under the conditions goveming the application
of Article 81(d) of the Kendriya Vidvalaya

Education Code which came into force with effect

from 4th September, 2000,

7. Viewed the matter from that angle and having
regard to the peculiar facts and ci rcumstances of the
case,we hold that the nrovisions of Article 81(aq)

of the KV, educ:tion code was not applicable in this case

0
as the period of absence; for which the Applicant was%‘
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being proceeded against relates to a peridd
prior to promulgation of this Article and,
therefore, the order of puwmishment dated 13-03=2001
under Mnexure-25 is hereby quashed,However, the
Respondents are at liberty to initiate action,
if so advised, against the Applicant under CCS
(Cca)Rules, 1965 after ascertaining whether the
Applicant's case for transfer to KV in Bhubaneswar
was actively considered but she could not be
accommodated only on account of absence of a
post against which she could have been adjusted
and that her joumey to U,S.,A. was not actually
to receive medical treatment(no where it has
been averred by the Respondents that they had
enquired and found out that she had taken pemission
to go to U,S5.,A, under false pretext of medical
treatment), In the result,this Original Aoplication
is allowed,No costs, \\

( B.‘Twm ( Ma70 RACT 2R MOHAN TY)
VICE-CHATIRMAN . MEMBER( JUDICIAL)




