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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK B ENCH3;CUTTACK,

ORIGINAL APPLICATION NO,09 OF 2000,

cuttack, this the 12th day OF January, 2001,

C O RA Mg

THE HONOURABLE MR, SOMNATH SOM, VICE=-CHAL RMAN
AND

THE HONOURA3LE MR, G. NARASIMHAM, MEMB ER(JUDICIAL) .

L

SHRI MAHBVDRA KUMAR B EHERA,
Aged abeout 48 years,
s/®.Kulamani Behera,

. A permanent resident of village-Badajharile,
postssundergram,pistrictsOuttack, At present
serving as Upper Division Clerk,National
Sample Survey Organisation(Field Operation
pivision)0/0, the Deputy Director,Bhubaneswar,
DIST :KHJRDA,

esse APPLICANT.

P, By the legal practiticners M/s., A.K.Mishra,
T N J.Sengupta,
% G B.3,AcCharya,
D.K, Panda,
po Re 'Jo DaSb'
Ge. Sinha,
AdVOCates.

= VERSUS =

l. Union of India represented through its
Secretary,Ministry of statistics and
Pregramme Implementation,National
Sample Survey Organisation,C-Block,
IIIrd Floor,pushpa Bhavan,Newv Delhi-62,

2, Deputy Director General,
) National sample Survey Organisationm,
“»«(ﬁ (Field Operation Divisicnm),

3. Deputy Directer,
National Sample Survey Organisatien,
Regional Office,Orissa(gast),
Commercial Complex, First Floor,
Acharya Wwihar,Bhubaneswar-13,

vece RESPONDENTS.

By legal practitioners Mr.A.K.Bose,
Senior standing Counsel)Central),




MR, SOMNATH SOM, VICE-CHAIRMAN 3

Im this Origimal Application.tk'xe applicant whe isg
working as Upper Division Clerk,im the Office ef the Depu ty
Director,Natienal sSample Survey Organisatien (N8SO) , Regional
Office,has prayed for quashing the order dated 23-2.1999 at
AMnegmure-8 of the pisciplinary Autherity imposing him the
pumishment of reduction ef pay by five stages frem &, 5100/-
per menth ts B, 4690/~ per wenth in the scale ef B, 4000000/ -
for a period of five years w.e. £, 1<3-1995 with a further
erder that during the peried of reduction,he will mot earn
increments of pay and em the expiry ef this period, the
.. reduction will have the effect @f pestpeming the future

L

';j"‘;:inc rements of his pay.In the same erder,it has alse been
R 3

W

. »3/airected that he will refind an ameunt of . 40, 107/~

collected frem the members of the seciety immediately failing
which the same will be recovered at the rate of m,2500/- P, M.

frem his pay frem March,1999 im 16 equal imstalments, He has
also prayed fer quashing the erder dated 27.9.1999 at Annexure-l19
in which his appeal has been rejected,

2. By way of interim relief, the applicant has prayed
fer staylng eperation of the order of punishment ef the

NN

:‘\‘\% 9 °  pisciplinary Authority amd the erder ©f the Appellate Arthord ty

rejecting his appeal but the prayer for stay was not pressed
and 1t was exdered that the prayer fer interim relief may lie ever
to be taken up when pressed.Presumably, therefore, the opder o f

parishment has beck given effect t# and the recovery as ordered

is takimg place frem the salary ®f the applicant, Respondents
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have filed counter opposing the prayers of the applicamt and
the applicant has filed rejoinder in which he has relterated

his prayer,

3. Leamed ceunsel have abstained frem Ceurt werk

for morethan a menth,Hon'ble Supreme Court in the case of

RAMAN SERVICES PVT,LTD. VRS, SUSASH KAPUR AND OTHERS reported
im 2000 AIR SCy 4093 have deprecated the actien of the courts

in adjeurnkng cases en the ground of abstaintiem of work by
the ceunsel, Their Loriships of the Hon'ble Supreme Court in the
above Case have observed that in granting such adjeu mments,
the defaulting courts will alse be contributery te contempt ef

— the Honourable supreme csurt.In view of the position of law as
v:fv., %?’h“ «
’i"*laid down by the Homouradble Supreme Court in the above case,it

'ag_/ﬁ“;—

© ’..~_
‘48 not possible t® adjourn the matter. we have, therefore, perused
it |

ws [
0 J

the records, pAs counsel have ibstained_f:am court work we do net

have the benefit of hearing Mr.A.K.Bose,learned senior standing

counsel fer the Respondents,

4. Before taking up the matter, we have perased the
averments made by the parties in suppert ef their respective
stands,It is te be noted that the impugned punishment was
impesed on the applicant in a disdiplinary proceedings initiated
against the applicant in Memo dated 15.10,1998, There were four
‘ 9 'cha:ges against the applicant.pisciplinary Authority inm his

“:f:‘jt impugned order dated 23-2-1999 has exonerated the applicant

from Articles 1,2 and 3 of the charges but held him guilt

of charge No.4.In viev ©f this, it 1is not necCessary t» refer to

the first three charges and the averments made by the parties

will be considered only in respect of charge no,4 which has been

held proved against the applicant,
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5, position of law is well settled that in a

disciplinary proceedings, the Tribunal cam net act as am
Appellate authority and can not re-assess evidence and
substitute its findings in place of the findings arrived

at by the Inquiring Officer or the Disciplinary autherity,
The Tribunal can interfere only if the findings are based on
no evidence ©or are patently perverse ©r in course ©f the
preceedings, the delinquent officer has not been afforded
reascnable oeppertunity to establish Mg innecence of the

charge and if rules of natural justice have been vieclated.

6. Averments made by the applicant in suppert of
his przyers have to be considered irn the centext of the

above well settled position of law,

al, The varicus averments made by the applicant in

8. The first point urged by the applicant is that

initially in Memo dated 18,5.98 at Annexure-l,Deputy Director
National sample Survey Organisation(Respondent No.2 issued
chargesheet against him under Rule-14 ©f CCA(CCS) Riles,
Applicant has stated that subseg uently shri R.,K,Tiwary,
Assistant pirecter amd shri T.Baral were appointed as Inquirimg
Officer and presentimg Officer or 8,6,19%.In exder dated
1,9.1998 (Annexure-2),the appeintment of shri Tiwarl as I,O,
wae CanCelled,In another erder,en the same day alse emclesed

as Annexure-2, the memerandum centainimg the charges were
withdrawn en the ground that Assistant Directer is the

cempetent authority te decide the case and it was directed

that the matter is being referred te the Assistant Director,
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shubaneswar, Respondent No.3 to decide the matter.In another

.order of the same day the appointment of shri T,Baral,as
Presenting Officer was alse Cancelled,Thereafter,in erder
dated 15.,10,1998 im Annexure-3, the Assistant pi rec‘toz,issued
the same charge agalnst the applicdnt under Rule 14 of
CCs (CCA) Rules, Applicant has stated that by withdrawal ef the
chargesheet issued on 18,5.%, he stood exonerated and the
secend chargesheet dated 15.,10,1998 ceuld not have oeen
legally issued to him,On the same poimt, the applicant has
also taken somevhat contradictery stand that by issuing the
same charges in two memos twice he has been penalised/
punished towards en the same offence, The applicant has alse

sesity.,  taken the stand in paragraphs 15 and 16 of his Original

<

N
*‘;g;;:\applicaticn that the Deputy Director is the Disciplimary
\‘., %
o

e s : thority amd the charges sheuld have bpeen framed against him
» &, Sy |

on these grounds alene, the impugned orders are required te

be set aside.

9, Respordents have pointed out that in erder dated
1. 9,199, Annexure-2, the matter was referred te the Assistant
pirecter as he was the appropriate authority te initiate the
proceedings agaimst him, There was no intention to drep the
charges But the letter under Annexure-2 has been issued only
\}‘JM " to have the charges framed by the Competent autherity and it
can not be said that the disciplinary proceedings have Deen
drepped or the applicant has pdeen exonerated. we have considered
the above pleadings carefully,The Central civil services

classification,Centrol and Appeal Riles enly previde that

nebedy can be imposed with punishment by an autherity lewer
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than the Appeintimg Aatherity.Law is well settled that
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the Centrellimg authority is Ceémpetent teo issue chargesheet
but the final erder of punishment has te be passed by the
Disciplimary Autherity,Im this case the impagned e rder of
punishment has been issued by the pi sciplimary Authority i.e,
Deputy Directer and therefore,it can net be said that issuing
of chargesheet by the Assistant pirecter is ikl egal . Moresver,
after receipt of the chargesheet issued by the Assistamt
Director, the applicant has submitted his explanatien and
has participated in the enquiry and new he can net be permitted
te raise the peimt that the assistant pirector was not
competent $® issue the chargesheet.In amy Case it is not

... legal pesition that emly the pisciplimary Autho rity can issue

‘:_‘:F"‘““?»Vc';harqe-sheet. This cententiom,is therefore,held to be without

any merit and i1s rejected.

' 3 10. The secend greumd urged by the applicant is that

‘the pepaty pi rector had directed the supdt, shri T,N,Barel
te demaduct the preliminary enquiry and en the basis of the
preliminary enquiry,the disciplimary proceedings were initiated
dgaimst the applicant initially by the Deputy Directer and
subsequently by the Assistant pirector but the cepy ef the
prelimimary enquiry report was not supplied te him, Respondemts
have pointed eut that the preliminary enquiry report was net

:;;k,,t.(g;y Ancluded in the list of decuments which was given to the

Rl applicamt alengwith the charge, They have alse mentiened that

the preliminary enquiry repert has not been exibited during

the coeurse of disciplinary preceedings and therefore,it was

not necessary te supply cepy of the same te the applicant.It is

further stated thit the applicant had alse net asked fer the
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cepy of the preliminary enquiry repert,Applic@nt has ne.t
encleosed amy decument showing that he had asked for a cepy
of the preliminary enquiry report,In any Case as the report
of the preliminary enquiry was Rnet takem inte consideratien
in ceurse of the enquiry in the charge,it can net be s&id that
by memn-supply @ £ the report of the prelimimary enquiry, the
applicant has beeh prejudiced in any way.This contemtion,is

therefere , held te be without any merit and is rejected.

11, The thipd centention ©f the applicant is that evea
theugh he had asked for certain decuments the same were not
supplied te him and thereby he was prejudiced in establishing
his innecence, Frem the documents enclesed by the applicant

himsel f we £ind that meworandum ef charges issued by the Asst,

,Kjk picecter en 15.10.19% at Annexure-3 and the applicamt submitted
N

2N
p— %}‘w‘?is explanation in his letter dated 26,10.,199% at Annexure-4,
&

1 gi;n this explanation,which is enclesure to Annexure-4 he has net
v Sl /

‘7/mentiened that he hed asked for amy decument and the same was

net supplied te him, This comtention must therefore,be taken
te be an after thought,we note that it is emly em 5,11,19%
after submission o©f his explanaticn the applicant is stated
to havewritten a letter whith is at Annexure-5 im which

he had asked for cocpies of decuments menticned in the 1list
of decuments and alse copies of the preliminary enquiry
report, Respondents in para-€ of thelr ceunter have stated that
the applicant had never made any request for supply of any
documents, They have alse stated that he never submitted the
letter at annexure-5 and the same was noet received by the

Office, Respondents have further stated that en theletter,ene

shri p,K.Das,LDC incharge of dlary work has signed in tekem of
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receipt,shri pas was asked why the said letter,if received

was net entered in the diary register.shri D%s,LDC incharge
of diary work replied in his letter dated 17,2,2000 which has
been enclosed at Annexure-A to the ceunter of the Respendents
stated that he had not received any letter physically frem
the applicant,accerding te shrl pas one day while he was
werkirng , the applicant came and- requested him te acknew]edge a
receipt of the memo which he has net Physically received frem
the applicant en that day and en amy ether day.In view ef this,
Respondents have stated that the arplicant has tried to

the facts before
mis-:epresent‘the Tviib\fnal 'by filing the letter at Annexu re=5
about nen-supply ©f the documents asked for,Applicant in his
rejoinder has stated that the Plea taken by the Respondents

on this peint and the reply ©f shri pas are instances ef

w after thought and can net be acCepted, we have considered

\g_the divergent pleadings ef the parties on this peint Carefully,
¥
@

;’?“:‘The first peint is te be neoted in this connection is that if

the applicant was in need of the documents even before
submission ef his explanation he could have written to the
Assistant pirecter asking for supply of copies of documents,
Ag a matter of fact the applicant has only written te
inspect the documents en which prosecktion intends to rely
but Ro such letter was written by him om or vefore the date
he submitted his explanation,It is also not Clear as to why

the applicént handed over the so called letter dated 5,11,9 to

the clerk incharge of the diary work and did not give the letter

te the Assistant pDirecter who is working in the same office,
Ceupled with the fact that the concemed clerk shri pK Das has

specifically denied receipt ©f the letter,it must be held

that the applicant did not ask for supply of any decuments,
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mrec'ver.u he had already submitted his explanatien even
befere asking any decument it can not be held that PY mone
supply of ether documents he has oeen Prejudiced in amy
way.At this point it is alse te be noted that a large mumber
of decuments mentiea‘ed in the list ef documents relatd te the
charges 1,2 and 3 in respect ©f which the applicant has been
exonerated, Thus, the present consideration is only in respect

of those documents which relate to the charge Ne. 4,

12, "The next contention of the applicant is that

shri T,Baral,supdt, cenducted the preliminary enquiry amd

he was appeinted as the I,0, Respondents im their counter

have stated that applicant has not made any grievance of the
fact of appeintment ©f shri Baral as I.0, and has participated
in the eaquiry cenduc\ted by shr paral and new he has raised
this peint enly for the purpose of escapingfrem the punishment.

ik &‘“‘* a\Applicant himself has mentioned in his Original applicatjen

‘tk!‘at Preliminary enquiry was conducted by shri Baral.He was

"1; «%erefeze, avare of this fact when shri Baral was appeinted

v  2 s ﬁf““ / 5‘\5 I,0, If he has any grievance he should have submitted a
representation; he sheuld have applied feor change £ I,0, which
i1s permitted under rules but net having dene that he can net
raise this ppint at a later stage oenly for the purpose of
impugning the erder of punishment.In viev of eur findig:szzgeve.

NP - peints discussed,we held that in ceurse of the enquiry all

-
3

due procedure were follewed and the applicant was not denied
any reasonable epportanity and rules eof natural justice

were not also vielated,

13. The second aspect ©f the matter is whether the

findings of guilt arived at againsgt the applicant in respect of
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charxge no, 4 is based on ne evidence or is patently perverse,

Applicant has stated that the charge would not have been held
poved on the basis of materials befere the 1,0, and the
Disciplinary authority ,Per considering this peint it is

necessary to refer to the article of charge no, 4,

14, In this article it is stated that the applicant
while functioning as Ccashier in the Regional Office at
Bhubaneswar,did net pay the dues of B,59, 702 t® the NSSO
Ceoperative seciety, Cglcutta which was cellected from the
memders ®f the seciety for themomth ef August,1%99%6, May,
1997,5uly, 1997 and Octeper,1997.I¢ is alse alleged that he
wilfully kept the dues collected frem the staff s fer merethan
10 to 50 days befere the same was sent to the sSeciety,He

tampered with the acquittance rell without indicatine any

%, Feason. He prepared a draft en 28,5.1997 fer M, %685/~ eut
%8eat the same only en 5.3,1997 keeping the draft with him
L ' §ltheut amy reasom.He did net bring the diductien list

- R i

éo the notice of the authority and directly teek the same en

RASK , fthe dak as per his ewn sweet will, Applicant in his explanatien
has mentioned that the work ef collectien ©f Ce-@pecative
Ssecliety dues is not connected with his official work,He has
further stated that with regarl te cellectieon in respect
of May,1997 he has nething te® reply as he has not rememoerd
anything,He has further stated that if cellection had been made the

)

m\“&“’?‘ﬁ " same mast have been entered in the Acquittance Rell and demand
draft would have been sent te the Society.In respect of
July,1997 also he has given the same explanation as in

the case of May,1997. with regard te August,1997 he has stated

that the collections have not been made,In course ©f the

enquiry the 1,0, asked him questions with regard te Article
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No,4 of the charge, Applicant was asked that im this Article
he has been charged madnly that seme NSO OCe=-®perati ve
Seciety dues is sutstanding against him ,Is many eccasiens
the depesits ef collected Seciety dues were made: late.Applicant

this
was asked iffvas no% misapprepriation ef Seclety’ s memey,

In reply applicant(;{;\agg ﬁst‘:ated that he has goene through the
tecords and submitted a reply te the pemuty Directer,NSS0,
Bhubanesvaz er 17,11,19% where he had agreed te redumd the
Personalwise nen-refumded dues by 31.12,19% pesitively threugh
shri p,c,3aninipati.It further appears from the record that

an ameunt of »,19,000/- has been refumded by the applicant
threugh shri Bahinipati,The I,0, has rightly held that the
applicant has admitted this charge and the I,0, has held him

guilt;. Applicant was admittedly working as Cashier in that

Office,In respect of enpleyees’ Cooperative seciety, the

leyer has a liability te cellect the Ceope.ative seciety

dues and remit the same to the Seciety as the applicant was

ﬁihe cashier he was rightly collecting the dues by deducting

#“from the Acquittance rell,It is alse admitted that he has not

depesited the ameunt,In viev of this we held that this charge

has been clearly preved against the applicant,

15, The next peint 4is that the panishment 4is tee

heavy.We are unable te accept thig contentiom,Disciplinary

‘Authe ity has rightly peinted eut that on the Charge of mis-

apprepriation, ef meney,the applicant desecrves extreme
penalty of dismissal f;am service but considering the length
of service put im by him, his family size ,his financial
condition and the straight-ferward manner of admitting the

Charge, the disciplinarcy duthority impesed a lesser punishment o f
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reduction te a lewer stage in the time scale of payas has
been referred te by us earlier, In view of this,we can not

accept this contention that the punishment is disproportionate,

16, Last point made by the applicant is that his

appeal has been rejected by the Appellate Authority witheut
fully censidering the matter.This contentien 4is also witheut
any merit because the appeal petition filed by the applicant

is at annexure-9%,In this letter itself he has only stated
that he is prepared to pay the amoumt and settle the matter
amicably, The appellate autherity has passd 4 reasened enler
and feund that the applicant has not raised amy substatutive
peint, Appellate Authority has alse neted the fact that

in the meantime eut of the misappropriated ameunt of M. 50, 70 7/«
a sum of ®.32,000/= has Doeen recovered frem the applicant by
May,1939 and the rest amoumt will be deducted, In view of this,
the Appellate Authority has mentiened that even though the
Disciplinary Autheority has taken a lenient view he does met
prep®se te enhance the punishment and the appeal was rejected.
Se we find ne ! infirmity withthe erder of the Appell ate
Autherity,This contention is therefere, held te be without

any merit and the same is rejected,

17, In the result, therefore, the Original Application
is dismissed . Ne cests,

K —4 L TThy ? fﬁyl
(G.NARASIMHAM) 5 OMNATH S
MEM3 ER (JUDICIAL)
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