IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUITACK BENCH: CUI'TACK.

ORIGINAL 2PPLICAT ION NC., 78 OF 2000 «
Cuttack,this the 29th day of January, 200}.

Ladlﬂ(ishore Padhiary . ece Appl lcant .
=Ve rsug=
Uriion of India & Others. cee Respondents.

FOR_INSTRUCT IONgS

1. whether it be referred to the reporters or not? \{.@4

2. Whether it be circulated to all the Benches of the
Central Administrative Tribunal,or not ? “h NO -
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W‘y\ CBINTRAL ADMINISTRATIVE TRIBUNAL

CUITACK BENCH; CUITACK .
f

ORIGINAL APPL ICAT ION NO.78 OF 2000 .
Cuttack, thils the 29th day of January,200l1.

C O R A Mg

THE HONOURABLE MRe. SOMNATH SOM, VICE-CHAIRMAN
AND
THE HONOURABLE MR.G NARASIMHAM ,MEMBER(JULLL &) o

® e

Ladukishore Padhiary,

Aged about 47 years, son of
Lambodara Padhiary resident of
Village/Pos Adipur, Dist .Ganjam,

at present Junior Telecom Officer,

Satellite Maintenance,Telephone Bhawan,
Bhubane swar .

eees Applicant.

By the legal practitiorﬁrz M/S. B.RDU-t;S.R.RO\It,S.B .Senapat i'

B oN oDaS ;M R QRDLIt 'G MiShra,
Advocates,

-Ve Csus=

1. Union of India represented through the Secretary,
to Government of India,Ministry of Communications,
sanchar Bhawan,New Delhi=l.

2. Chaiman Telecom Commission,sanchar Bhawan,
New Delhi-1.

3. Chief General Manager,Telecom.0rissa Circle,
At/Po:Kharvellanagar,Bhubane swar, Dist Khurdae.

4.

Telecom District Manager,Dhenkanal,
At/Po/Dist .Dhenkanal «

5e Director,Telecom Maintenance
Eastern Telecom Region,Unit-vI1II,
&& POsBhubane swar,bist Khurdae

e ece R85pondents.
By legal practitiponer; Mr.A.K.Bose,Senior standing Counsel.
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MR~ SOMNATH SOM, VICE-CHAIRMAN:

O RDE R

In this Original Application,the applicant has prayed
for cancelling the order dated 16-7=-1999 at Annexure-7 imposifig
damage rent on the applicant for the period from 27-6-1998 to
18.51999.The second prayer is for a direction to the Telecom
District Manager,Respondent No .4 to charge normal rent for the
period forwhich the applicant occupied the quarters No .Type
I1X-1 in the telecom Colony,Nalconagar and refund the amount
which has already beenv\recovered from the pay of the applicant.
2. Respondents have filed counter opposing the prayers
of the agpplicant and applicant has also filed rejoindger

urging some new facts for the first time which have not been

taken note of.

3. We have heard Mre. B.Rout,learmed counsel for the

applicant and shri D.K.Mallick learmed counsel on behalf of
Shri A.K.Bose,learned Senior Standing Counsel appearing for
the Resjp ndents and have also perused the records.

4. For the purposé of considering this petition it is
not necessarxy to go into too many facts of this casge .The
admitted position is that while the applicant was working

as Jel Do, anugul he was in occupation of Qrs.No.IIL.l in

Telecom Colony,Nalconagar,anugul He was transferred from

that post to the post of J.T«.0,Bhubaneswar and was relieved

from his post at Anujul on 27.4.1998 .1t is also admitted
position that he applied for leave for sickness of self and
remained on leave till 5.11.1998.The leave was sanctioned to
him in order dated 21.4.1999 treatdng the period from 28 .4 1999
to 26.7.1998 as commuted leave on medical certificate and

also from 27.7.98 to 5.11.98 as E.L. on medical certificate.
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The petitioner joined his new post at Bhubaneswar on 6.11.98.
He vacated the cuarters at Nalconagar on 19 .5.1998.In the
impugned order at anrexure-7,he has been charged with damage
rent of Rse31,037/- for the period from 27.6.98 to 184599,
From the above recital of undisputed facts &f the pleadings
of the parties,it is clear that on his relieve from his post
at Aanugul,the appliqant was on sick leave from 27.4.1998 to
5.1l1.1998.Leave has also been sanctiored to him. As the
applicant was on sick leave and lcave on medical grounds for
his own illness ,he was entitled to retain the quarters

for the aforesaid period on medical grounds.This has also been
laid down in DGP & instruction dated 6.8.1965-gist of which
has beéen printed at page 206 of swamy's compilation of FRSR
(12th edition) .In view of this we have no hesitation in holding
that the charging of damage rent for this period is not in
accordance with ruleg and the impugned order is quashed to the
above extent.

5e It is also admitted position that the appli cant joined
his new post at Bhubaneswar on 6.11.1998 and vacated the
quarters only on 19.5.1998.He thus retaired his quarters at
Anwul for a period of six months and eight dayse. After

he has recovered from his sickness under the rules he was
entitled to retain the quarters for a period of two months,

I+ is not necessary to refer to the relevant rules in this
regard.we note that even thouwh the applicant was mlieved
from his post at anugul on 27.4..998 the appropriate
authority has in his impugned order charmged market rent

only from 27.6.i998 after allowing retention for a period of

two months with nommal rent .The same benefit has to be allowed

to him under the rules and therefore, from 5.11.98 to 5.1 99,
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the applicant will be entitled to retain the guarters

with nomal rent.we also order accordingly. The remaining .
controversy in the present case is,thErefore for the '

period 6.1.1999 to 18.5.1999 .Both the sides have made a P
large number of avemments in their ple€adings in support of
their respective stand.Considering those avements in so

far as they apply to these remaining periods,we find that
the first gtand of the applicant is that he applied for
retention of guarters and his representation dior retention
of the guarters dated 29.5.1998 was not replied,the applicant
was under the bona fide impression that he has been pe mitted
to retain the quarters.Respondents have pointed out that they
have not received this representation dated 29.5.1998 as also
subsequent representation dated 9.2.1999(Annexure-5) .Applicant

has stated in the rejoinder that the representation dated

29.501998 was sent by him through Regd.Post and he has also

enclosed a copy of the receipt of the Regid.letter.as the

applicant has not enclosed receipt or has not made any

avement of sending this letter through Regd.Post in his

Original Application and as this document has been produced

for the first time in his re joinder,we are not inclined to

take any notice of that.In any case,even if it is presumed

for argument sake that the agpplicant did send thege two

representations at Anrmexures 3 and 5 merely by sending the

repre sentat ions for retention of guarters he can not presume

that he has been granted pemission to retain quarters.The

Respondents on the other hand have pointed out that it has

been infomed to the applicant on 3.6.1998 and again on

1

R

4.12.1998 asking him to vacate the quarters immediately.

m
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Applicant in his representation has not denied receipt of
thése two letters and therefore,it must be pmsu@d that
these two letters at anrexure-r/1 séries asking him to
vacate the quarters has been recdived by the applicant
and thereforey his plea that he was under the bona fide
impressdon that he has been pemitted to retain the grse
must be held tobe without any merit and is rejected.

Ge Second ground urged by learmed counsel for the

applicant is that in accordance with Director General of
Posts and Telegraphs,circular dated 2.7.1952 gist of which
has been printed at page 204 of swamy's compilation of FRSR
(12th edition) even before recovery of enhanced licence fee,
it is nesi‘i neceéssary to cancel the allotment and in absence of
such ca;gewfiat ion of allotment pemissiomnto retain the

quarters is presumed.The context for which the above refe rence

is made is totally untenable to the case of the applicant,
In this circular it has been pointed out that recovery of

licence fee under FR 45 B is not applicable to the Govt. &P ~/ t—

employees and all Govte.servants under the ruleg/come under

A

FR 45 A and not within the purview of FR 45 B.It is\"f‘?z'rther
laid down that it is however open to the Govt. to recover
licence in excess of what has been prescribed under FR 45 B
unde r the circumstances enumerated under FR 45 A but before
recovering such enhanced licence fe#e, allotment has to be

cancelled.In the circular dated 6th Auygust,1965 earl ier

referred to by us it is clearly laid down the period for which

the allotment subsists and any retewtion of quarters beymd

the period during which allotment subsists has to be taken

as unauthorised and no formal cancellation of allotment is
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nécessarye. In applying this circular to the case of the
applicant it appears that under clause-a the allotment
subsists till the expiry of the concessional period
peImissible under rules after an officer ceases to be on
duty in a relatable office on the same station. Here the
applicant was transferred from anugul to Bhubare swar and
was relieved on 27.4.1998 8 was sanctioned leave till
5el1.1998 and he is therefore,entitled tokeep the quarters
at Anuwyul for a period of another two months.Beyond this
pe riod the allotment automatically ceases and it is not
nec€$sayy to formmally cancel the allotment .This contention

is therefore accordingly re jected.

74 The next contention of the learned counsel for the
applicant is that Respondents in thedir letter dated 3.5.1999
at Anrexure-6 infomed him that he has been relieved on
27441998 but he is in occupation of the quarters and he
had neither submitted any representation nor taken' ny
peémission for retention of quarters and in view of this

he had been directed to vacate the guarters immediately.

It was also mentiored that if he does not vacate the quarters

disciplinary proceedings will be initiated against him along
with recovery of recessary damage rent for such unauthorised
occupation from 28.4.1998.Tt has been subm itted by Shri Rout
that by this letter the Departmental Authorities impliedly

allowed him to retain the quarters till 18.5.99 and as he

vacated the quarters on 19.5.1999 no damage rent is recoverable

from him. we are unable to accept this proposition becaws e

in the letter itself it has been mentiored that in case he

@
does not vacate the guarters by 18.5.1999 damage rent will be?w
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\charged from 28.4.1998.This is the date immediately after
his relieve and therefore,it can not be said that the
Respondents by this letter allowed him to rei:ain the
quarters upto 18.5.1999. In view of this, this contention *

is held tobe without any merit,

8. In the result,therefore,we hold that the recovery of

damage rent from the applicant for the period from
284401998 till 6.1.1999 is not pemissible and is
accordingly quashede.Applicant will be required to pay damage
rent to be decided as per nomal rules.For the pe riod
from 6.1.1999 till 18.5.1999 the Respondents are directed
to calculate the damage rent within a period of 60 days
from the date of receipt of a copy of this order and charge
the same to the applicant adjusting the amount which has
already been recovered from him either by way of normal rent
'1:)1: by way of penal rent.Till such recalculation is made
within the period indicated by us apove, the stay of the order

Oof recovery a€ Annexure-7 shall continue.,

9 In the result,therefore,the O.A. is accordingly

disposed 0L£NO costse

T ‘/M\/;’y
(G .NAR;(;SI&HAMI?AL SOMNATH SOM) j
MEMBER(JUDIC ) VICElg—gt Ve,
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