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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH$CUTTACK,

griginal Application Ne,77 of 2000
Cuttack,this the _37%5 day of February,2004,

Arjun Kumar Giri. P Applicant,

- Versus -

Union of India & Drs.' e e Respondents,

POR_INSTRUCTIONS

1, whether it be referred to the reporters or not?\"”

2,  Whether it be circulated to all the Benches ¢of the

Central Administrative Tribunal er net? V}/ﬂ ’

Vice~Chairman



CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH3 CUTTACK,

%ri@inal Applicstion No,77 of 2000 .,
Cuttack,this the 'Q?j\ day of February, 2004,

CORAM

W

THE HONOURABLE MR, B,N,SOM, VICE-CHATRMAN
AND
THE HON'BLE MR,M,R,MOHANTY,MEMBER{ JUDICIAL) S

AX jun Kumar Giri,

Aged abeut 51 years,

S/o.Udinatha Giri,

AtsAghiria, PotAnko (Rupsa),

Pst Rupsa,Dist,Balasore,

at present working as Khalasi,

under the P,W,I, Rupsa,

District-Balasore., coce Applicant,

By legal practitioners M/s.X.P,Mishra, J, K.Khandayatray,
S.Dash, Advecates,

~-Versus-

l., Union of India represented through its
Chief Percemnel Officer,Seuth Eastern Railway,
Garden Reach,Czlcutta-43,

2. Divisional Manager,
South Eastern Railway,
At/Pos Kharagpux,
DistiMedinapur,

State: uest Bengal,

3. Senior Divisional Encineer(Seuth),
South Eastern Railway,
At/Po: Kharagpur,Dist,Midinapur,
Statesyest Bengal,

4, Assistant Engineer,
South Eastern Railway,
Balaspre,0Orissa, = Respondents,

By legal practitieners Ms,C,Kasturi,Ceunsel for Railways;iE:
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O R D E R

MR, MANORANJAN MOHANTY,MEM FER( JUDICTIAL) s

Applicant, a Khalasi under the Sgputh
Zastern Railway,has praved in this Original Applicatien
under section 19 of the Administrative Tribunals Act, 1985
for (2) direction te the Respondents to refisx the pay of
the Applicant in the p@y scale of &$800~1150/Lw.e.f;16.11;
1993(i.e, the date on which the Applicant was posted as a
Helper as against one Sri Deepak Ghosh) with all Conseque
ential service and monetary benefits: and (b)to @irect
the Respondents to treat the Applicant as a Senior Khalasi/
Helper(with the pay scale ® £ 85,800=1150/= ).and,thereby,
direct the Respondents to allew promotion(to the Applicant)
to the pcst of Gr/III Painter w,e,f, the date on which his

juniors were promoted to the said posty

2. Short facts of the case are that while

the apolicant was workineg as Senior Gangman in the scale

of P4/800=1150 /=, the Applicant represented for his transfer/
posting as Sr,Khalasi/Helper in the scale @f pay of /800~
1150/~ in the vacancy caused due to death of eone Dipak Ghosh,
But instead of pesting him as such,the Applicant was down-
graded and posted as Khalasi in the scale of B750-940/=under
PWI,Rupsa,WWhen he was not allowed +o appear the test(for the
post of Artisan Gr,III,pursuant to Annexure-4) he made several
representations({under Annexure-5 series) for allewing him

to appear the test for promotion and, as neither any Ieply

was given to him en his iepresentatians:n@r he was allowed

to participate in the Test for the above post,he has filef;F

g




e,
this QOriginal Application with the above notes prayers,

18, Respondents have filed their counter
contesting the averments made in the Original Application/
It has been stated that the Applicant made representation
on 27,07,1992 for his transfer and posting as Sr,Khalasi
in other cadresbut as this prayer is not sustainable(in
view of Board's circular under Annexure-R/l dated 1;10,97),
the grievance of the Applic&nt was net considered, However, the
Applicant again approached for his transfer(with éptiem to
accept lower scale of pay and bettom senierity in the new
cadre) on 23,4,1993:which was Considered by the competent
authority and the applicant was posted as Rhalasi with the
initial scale of pay (ef Rse 750=940/~) under PWI at Rupsa,
vide order dated 18.10;1993;Accarﬂingly,the Applicant,having
accepted the offer reported to duty as Khalasi on 6,11,1993
with the initial pay of 8,940/~ in the time scale of pay

Of Riy 750=940/w,I+ has been submitted by the Respondents that
as the consideration for promotien te the post of Pajinter
GL,III in the scale of m£950-1500/h is made from among the
eligible staff continuing in the scale of R 800-1150/= ang
as the applicant was holding the post of Khalasi in the scale
of R,750-940/=,Le was rightly not allewed te appear the test

for the post of painter Gr;III.Lastlx,it has been submitteq

in the cpunter that the Applicant having opted for such transfer

and posting with the condition to accept the lower scale and
bottom of principle{and havine accepted the same frem 1993)

hé isbest@ppeé under the law te agitate the same at this

'?///7 balated stagei
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4, In absence of the Applicant and with
the aidé and assistance of Ms.C,Kasturi,Learned Counsel
appearing for the Respondents/Railways,we have perused

the materials placed on record and heard her,

54 In order to come to a positive
conclusion as to whether the Applicant had ever opted
for accepting such lower post with lower scale,we have
directed the learned counsel for the Respondents to

produce the fesresentation,basing en which such an

order was passed,but learned counsel for the Respondents

was not able to produce the same,liewever, she has produced
(through Memo dated 23,1,2004) two orders (one &8 of

dated 17,2,1993 and the other is of 14,6,1993)which

showg that the immediate authority of the applicant

iad recommended for his transfer and posting te the

lower post of Kialasi by basing on the representation

(ef the Applicant) dated 23,4,1993,0n the other hand,

it is seen under Amnnesure-l that the Applicant had sought
for his transfer and posting as Sr.Khalasi/Helper irn the
vacancy casused due to the death of gne Dipak Ghosh,
Therefore, it is not possible to come te any positive
finding in absence of the Lepresentatiod of the applicant
dated 23,4,1993 that he had actually opted,But fact remains
that the Applicant had accepted his lower posting in the
lower scale from 1993 withgut any ob jection,Thereafter, he
had also net made any representation for fedressal of his

grievances in that regard,/He has alse not challenged in thi

o
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Original Applicatien(filed on 03,02,2000) the order

of his reversien and posting,In this view of the matter,
wea are npt inclined to quash his transfer and posting
(under Annexure-2 dated 18,10,1993):;but at the same time,
we are inclined to hold that thepay fixation as made
under Amnexure~3 dated 26,11,1993 is not sustainable

in the eye of lawsas aven though the Applicant has been
wvosted to a lower post on hiw own option,he is entitled to
get pay protection in the lower post,As such, the
Respondents are hereby directed to protect the pay

of the Applicant(which he was last drawging in the hieher
post,before his reversien) from the date of his reversion
and fix his pay notionally in the lower post till the
filing this O.,A.(i,e. on 34242000) and, thereafter, actual

venefits should be allowed to him,

6. AS regards the prayer of the Applicant

for promotion(from fhe date on which his admitted juniers
were promoted te the promotional wost of Gr,III Painter)
neither he has made his sp-called juniors as parties nor
has disclesed the date of the promotion of his said juniers,
relying on the seniority list, Respondents have also
clearly stated that since the Applicant was in the lower
scale,he was not eligible to appear the test,Inview of
this,we f£ind ne merit im this claimzwhich is accordingly |
re jected, o3
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In the result,with the above noted

observations and directions,this Original Applicatien

is allowed in part,No cessts:" il

o\8Y
/(/;séé// o]

(MANORANJAN MO HANTY)
VICE-CHAIRMAN MEMBER( JUDICIAL)



