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yether it be referred to reporters or not 

athcr it he circu1abd to all the 3enches of 1r 
the Central Administrative Tribunal or not ? 
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iiON' 3L S-iRI 3 .N. SOM, iCJ_CHAIflMjI 
AND 

HON' 3L StIRI M .R .MOFIANTY, MEM3R( JUDiCIAI) 
0 

Sudarn Charan Sethi, aged about 42 years, 
Son of lat: Dhunrnat Sethi of 11 ndhpa1i, 
.t/PO/P3/Dj5t... 3ol ançjir 

Applicant 
By the Advocates 	 Ws .E3.Pujarj 

R .Mohnty 

T'r''r  .' 

thion of India reoresented by the Secretary 
to the Gernrnent, Department of Defence 
Production, MLnistry of Defence, tTew Delhi110001 

2, 	Director Gcneral, Ordnance lactory Board, 6, 
Explanade East, Calcutta700 ::169 

3. 	General Manager, Ordnance Factory, 3admal7677773 
Dist_Bolangir 

Resporrient.s 
By the Advoc at $ 	 Mr • B .Das h, A S .C, 

0 R D R 

13.N.S01%,19 VIC1_'1-R1' 1N Shrj 3uiarn Charari Sethi 

has filed this Original Apolication being aggrieved by 

the order Ns.475 ixd 1505/SC63/99/(Vja)/3F3L dated 

29.5.199 •nci 11.1.2030 vide innexures.2 and 3 respectively, 

$is grie!,*ncs 	is,  that vido orier unrier tnnexure.2 

the .iop1icn L' q  servj?e has been t2minated and vjc3e 

Annexure-3, his apoeal datd 3.8.1999 filed against the 

Said tirrnjnatjon order has been rejected. 

The facts of this case are that the applicant was 

aDpOiflted on 6.2.1995 4v RjremIi in the Ordnance 

Factory, Badmal , He was not provided with any quartrs 
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	and therof ore, he had to cemrte f rem his residence at 

Balangir to the fact.ry at Badmal, which was at a 

considerable diStance. At times, he had to take leave 

due t. lack of conveyance .r on account of d.mestic 

requirements. In terms of his appointment, he was required 

to be in probation for a period of two years and that 

period was extendable at the diecreti.n of the General 

Manager of the Ordnance Factory. However, the applicant 

had never received any letter/order from the General 

Manager or any other authority regarding his confirmation 

an the j.b and/or extension of his probation period, He 

was given verbal, assurance to the effect that if no 

order was passed, his services would be deemed to have 

been confirmed • *ile he was hoping to be confirmed, 

vhjde order dated 28.5 .1.9 	(Annexure.2), the General 

Manager terminated his Service with effect from 

Being aggrieved, he had preferred an appeal before the 

appellate authority, but he did not get any relief from 

that authority. He had also asJd for a copy of Service 

Book which he could get only an 20,4.2000, for which he 

had to approach the Defence Minister with his grievance 

that the Respondents had denied him access to the Service 

Book. It is after perusal of the Service Book, he caine 

to know that his probation period had been extendod 

which was never intimated to him either orally or in 

writing nor was there any such reference in his Service 

Book. Further, that it was only in 1999, there was an 

entry made 	his Service Book to the effect that the 

period of 	.batisn had been extended with effect 
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from 24.3.3.997 and thereafter an 3.6.1999, another 

entry made in the Service Book that his probtjan 

period was extended for six months with effect from 

1.1,2999. 

lespondent No.3 viz., General Manager, Ordnance 

itactory, Badmal, by filing a reply in counter has opposed 

the prayer of the applicant. It is his contention that 

the applicant had admitted that he used to frequently 

remain absent from duty an personal grounds. It has been 

further submitted that the applicant had never been 

confirmed in service • With regard to extension of probation 

period, it has been submitted that every tine the period 

of probation was extended, those orders were notified/ 

issued through the Pactery Order (in short P .0.). 

As per the established norms of the Ordnance Factory, 

all important orders are Circulated through 1?05 

In reply to the rejoinder, it has been 

submitted by Res. No.3 that during the period of 

probation applicant's performance was not found 

satisfactory, as a result of which in terms of the 

conditions of appointment, his probation period was 

extended three tines with effect from 26 .3 • 1997 to 

31.12.1997, 1.1.1998 to 31.12.1998 and from 1.1.1999 

to 30.6.1999. He has also submitted that the 

applicant on most of the times used to e on 

extraordinary leave, which showed that he avoided 

duty without authority. For his irregular habits 

the applicant was also proceeded against twice during 



- 4 

the period of probation. He was, by order dated 

11.8 .1997 of the General Manager, warned that he should 

be more careful in his conduct and any future lapse/ 

breach on his part would be viewed seriously making him 

liable to severe disciplinary attion. Thereafter, by 

a.ther order dated 23.5.1998, the General Manager 

imposed on him the penal ty of withholding increment 

of pay for a period of two years on account of his 

unauth.rjsed absence f rim duties/for irregular attendance 

and being a habitual of fender. But inspite of these 

disciplinary actions taJn against him, the applicant 

did net øhiw any Improvement and as no Govt. servant 

could be retained in service for more than double the 

period of probation, his service was terminated under 

Rule-5(i)(h) of CC3(T$) Rules,1965. 

We have heard the learned counsel of b•th the 

$jde S and have perused the records p3. aced bef ire us. 

The applicant has challenged the order (as 

indicated above) of the Respondents terminating his 

service in the ground that the said order was inala 

fide, unreasonable, unfair and illeg4 To substajitiate 

his stand, the applicant has submitted that the alleged 

orders extending the probation period were never served 

an him and the manner in which the authorities dealt 

with him and his representations would make it clear 

that all along the authorities had acted with malicious 

intent. He has also taken the piCa that initiation of 

disciplinary proceedings against him under the prwisione 

of CC.S(TS) Rules,1965 and making him a subscriber to 
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the General Prerident Fund would make it clear that 

the applicant had been treated as a c.nfirmed employee7 

and, lastly, it has been urged by the applicant that 

f rem the perusal of the Service Book it would be clear 

that the authorities had manipulated the entries. 

6 	 have carefully considered the pleas made 

by the applicant both in his O.A. as well as during 

oral, argument. Basically two issues have been raised by 

the applicant. Firstly, that his termination was illegal. 

Secondly, that he was deemed to have been confirmed 

enpI- yeê, as he was made member of the General Pr.vi.dent 

Fund and as he was brought under the Jurisdiction of 

CCS (CCA) Rules. 

7 • 	With regard to the termtnatisn of service, it 

is not disputed that in his letter of appointment dated 

25 • 2 • 1995 (Anne xure-. A) the cenditi ins of service in tsr 

alia included that an app.intment, he would be an 

probatien for a period of two years and that period was 

extendable at the discretion of the Genera]. Manager, 

and als, that his service could be terminated at any 

time during the probation peri.d without notice and 

without assigning any reason • It also reveals from the 

facts .f the case that the applicant used to be an 

leave very often, f or which two disciplinary proceedings 

were initiated aqainet him during the years 177  and 

1998, vide Annexuxes..1-R/5 and R/6, respectively. It is 

the c.ntenti.n of the Respondents that he was not 

attentive to his work and he was not amenable t. 
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discipline • Ct the other hand, the applicant has 

alleged mala fide against the Respondents and in 

support of the al leg ati en, he has drawn our notice 

to the fact that he had never received any formal 

letter f rem the Reapandente/General Manager to the 

effect that his prbation period had been extended. 

B • 	in answering the first issue raised by the 

applicant, we w*uld like to qu.te here at the outset, 

the following •bsezvatj ens of their Lordshjps in 

the CasS of Sukhbans Singh vs. State of PunJ b 

(reported in A. I. R. 1962  S. C. 1711) that 

*probatiens means • testing of a persan' s pr.ductjan 

capacity, conduct or character, especially before the 

is admitted to regular appointment' • According to 

i*bS te r Dicti mary, the word 'probati en' is said to 

have been derived from the Latin word "probatio" 

and French word 'Probre', meaning to "try, 

examine, proof' and is defined "as any pr.ceedirg 

designed to ascertain truth to determine character, 

qualification etc., examination, trial or a period of 

trial as to engage a person an prodUction". It has, 

therefore, been the settled law that a. probationer 

cannot automatically acquire the  status of a permanent 

member of service unless, of course, the rules under 

which he is appointed expressly prrride for such a 

rosut. 

9 • 	In the instant case, as the is tter of appointment 

stipulates that the pr.bation period 	initially 
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for a period of two years and extend able further and 

that the service of the employee Van be terminated at any 

time during the probation period, the plea of the applicant 

that extension/termination of probation was illegal does 

not have any legal basis to stand judicial scrutiny. 

With regard to the second issue raised by him, the 

answer is available in the decision in the case of Express 

Newspaper Ltd. vs. Presiding Officer, Labour Court, Madras 

(reported in Prt 
	

) wherein it has 

been held by the Fbn'ble Supreme Court that a person 

appointed on probation would not ordinarily get automatic 

confirmation in service on the expiry of the Stipulated 

period and that if he is allowed to continue in service 

without any action being taken by the orrloyer either by 

way of confirmation or by way of termination, he has no 

scope to make the claim as he has 	in this O.A. 

Further, the Apex Court in the case of T.C,M.Pillai vs. 

Indian Institute of Technology, Madras (AIR 1971 SC 1811) 

held as under : 

"It is well settled that a probationer or 
a temporar; servant can be tested. If it 
is found that he is not suitable for the 
post, his services can be terminated. 
This can be done without complying with 
the provisions of Article 311(u) of the 
Constitution of India, unless the servi-
cs are terminated by way of punishment'1. 

10. 	The applicant also cannot have any indefeasible 

right to challenge the order of termination(nnexure-2) 

in view of the decision rendered by 

the Hon'ble Supreme Court in the case of Hari Singh 

vs. 	State 	of 	Punjab 	(reported in AIR 1974 

SC 2263) wherein it has been held that termination on / 
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aCCount of inadequacy for the J .b or for any de f icien cy 

or •ther defect not involving moral torpitude is not a 

claim which can be called discharged by punishnnt. In 

the instant case, the Resp.ndents have repeatedly brought 

to our notice that it was one of the rare cases where 

during the period .f probation, an employee was to be 

prceeded twice on the same ground, i.e., absence with•ut 

leave or frequent absence etc. and thit he refused t 

improve his habits/conduct inspite of reasonable •pp.rtity 

given to him in that reg ard. It is, tneref.re, difficult 

to uh.ld the pie1 of the applicant that his ouster was 

the result of any malice in the part of the Respondents 

against him. The Hon 1  ble Apex Court, in Manshuman case 

supra) have held that fitness for the Job is one of the 

most imp•rtan t re as.ns for c.nfirrnati en • via are also not 

impressed by the argurrnt canvassed before us by the 

learned counsel for the applicant that, because  he was 

made a membe r of the General Prouiden t Fund or be cause 

CC(CCA) Rujeg were applied on him that itself made him 

a deemed confirmed Giwt.servant, as we have already pointed 

out, the law of the land dss not permit any confirmation 

in deemed basis and as their Lordshjps have held not 

only in the case of Sxpress Newspaper Ltd.(supra) but 

also in the case of Minicipal Corporation, Raipur vs. 

Ash•k gr.Mishra (AIR 1991  3C  1402) that there is no 

concept of dee med con f i rmati in in 1 aw and the ref •re, 

C xpre ss .ie r of con f i rrnati sri is necessary • Admittedly, 

it is not the CISC of the applicant that he had been 

given any letter of confirmation ever. 
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From the above discussion, it is clear that 

neither the termination order can be 	bad in law nor 

the claim of the applicant with regard to confirmation 

is sustainable in the eye of law. With regard to the 

tecnical objection raised by him that he having not 

actually been served with the order of extension of 

probation period, his probation period could not have been 

treated as extended has no force in law, because, as 

disclosed by the Respondents, the official orders regarding 

personal matters in the defence services incliing the 

Ordnance Factory are issued through Factory Orders(FO), 

That being the standing system of communication in the 

Respondents-organisation, the applicant cannot take any 

exception to that now. The fact of the matter was that 

he was not regularly attending o:Ef ice and therefore, he 

was unware of the FOs issued in his absence. Be that as 

it may, the Respondents have disclosed that his serfices 

had to be terminated because, no employee can be retained 

in service rrore than doi±1e the period of probation and 

therefore, his services were terminated being found 

unsatisf actory. 

In the conspectus of the facts and law as 

enumerated above, the applicant has not been able to make 

out a case for any of the reliefs prayed for by him. In 

the result, the O.Z. being devoid of merit is dismissed. 

No costs 

(M.rt. IN5 4NTY) 
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