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CENTRAL ADMINISTRATIVE TRIBUNAL
CUI'TACK BENCH : CUTTACK

ORIGINAL APPLICATION NO. 513 OF 2000
Cuttack this the {0 day of Octdber/2001

CORAM

THE HON'BLE SHRI SOMNATH SOM, VICE-CHAIRMAN
AND
THE HON'BLE SHRI G .NARASIMHAM, MEMBER (JUDICIAL)

1. Chintamami Mohanty, aged about 48 years,
Son of Late Kartik Mohanty - presently working
as Head Clerk(Store) Office of the C.E.(Comns-II),
SeE«.Rallway, Bhubameswar, Dist-Khurda

2. R.Sinha Ray, aged about 50 years,
Sen ef Late D.Ce.Simnha Ray - presently working
as Head Clerk(stere) Office of the Chief Engineer
(Com-II), S.E.Railway, Bhubameswar, Dist-Khurda

;3.  sSimem Simgh, aged about 51 years.
BN\ Som-of Late D.B.Singh, present workimg as Head Clerk

Office of the Superimtendent Reg) (Store) Coms.,
SesE.Railway, Cuttack

ry e Sunil Kumar Behera, aged about 53 years,

.~ <, 8/e. Late Banamali Behera, presently working as

\Q';‘-f,;’f Head Clerk, Office of the District Store Keeper (Cemst)
S-E.Railway, Cuttack

5. Prafulla Kumar Sethy, aged about 54 years,
Sen of Late Binoed Sethy, presently working as Head Clerk
Office of the J.E.(P.Way)/Con/RIGO/S.E.Railway, Cuttack

6. Arakhita Das, aged about 52 years,
Son of Late Narottam Das, presemtly workimg as Head Clerk
Off ice of the Chief Engineer (Com (P), S.E.Railway,
Bhubaneswar

7. Sri Dasarathi Saheo, aged about 49 uears,
Sen of Bate Batakrushma Saheeo, presently working as
Head Clerk, Office of theDy.Chief Engimeer (Cem)/H@/
Se<E.Rallway, Bhubaneswar

8. Nilamani Mishra @ Mohanty, aged about 53 years,
Sen of Niranjam Mohanty, presently working as Head Clerk

Office of the Chief Engineer(Comst-II)., S.E.Railwgy,
Bhubaneswar

9. Y.Veerabaradhu,
S/o. Late Patnna, presently working as Head Clerk.
Office of the Chief Emgineer(Comn-II), S.E.Railway,
Bhub aneswar

eoe Applicants

By the Advocates M/s.A.Kanung®
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1. Umiom of India represemnted through its Gemeral Manager,
S¢E.Railway, Garden Reach, Calcutta-43

b BN Chief Persomnel Officer. S.E.Railway, Garden Reach,
Calcutta-43

3¢ Chief Administrative Officer(C), S.E.Railway,
Chamdrasekharpur, Bhubameswar

4. Chief Emgineer(Coms), S.E.Railway, Chandrasekharpur

Bhubaneswar
Se Divisiomal Rallway Mamager, S.E.Railway, Khurda Road,
At/PO/P S/Dist-Khurda
oo e Respondents
By the advecates M/s.DeNeMishra
SeK Panda
SeKeSwain

Mr.Ashek Mehanty

MR.G .NARASIMHAM, MEMBER (JUDICIAL): Nime applicamts, whe

imitially joined as Casual Labourers or several dates Im dimg

1969 amd 1970 im the Comstruction Orgamisatien of the S.E.
Railways under Khurda Read Divisiom were regularised as
Group 'D' employees im the Open Lime om various dates in
the years 1978 amd 1979. Few months thereafter they joined
in the Cemstructiom Orgamisation and are cemtinuing inm the
Comstruction Orgamisatiom till now, keeping their liem in
the Oper Lime. In this application basing on the circular/
letter dated 26.4,1989 (Annexure-3) issued by the Chief
Emgineer (Comstructiom), S.E.Railway, Gardem Reach,
Calcutta prayfor issue of direction t© respondemts te
regularise them in the Comstruction Organisatiem against
the P.C.R. vacancies imn the Grade/Cadre., as per their
existing scale of pay with retrospective effect alomng

with comsequential benefits.

2. Their case is that they were brought te Comstructioen

Orgamisation after their regularisatiom im the Open Line in
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the imterest of the administratiom. Evem applicant Nos.

3

3, 4 and 5 were taken back to Comstruction Orgamisatiom

on the very date(s) they were regularised in the Open
’Line. They were prometed as Store Issuers im the scale of
Rs«225-308/~ im the year 1980 and agaim in the year 1985
further promoted as Jumier Clerks on adhoc basis in the
scale of Rs.260-400/~-. While comtimuing as Jumior Clerks
on adhoc basis they appeared at the selectiom test against
the Limited Departmemtal Promotional Quota, pursuant te
letter dated 8.8.1989, issued by the Chief Engimeer(com),
SeE.Rallway, Gardem Reach, Calcutta for f£illing up of the

VkaQ#3;.~~ posts of Jumior Clerks/Typists in the scale of Rs.950-1500.

IO 9
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s '?fmhe applicants appeared at the written examination follewed
P.Eby viva voce test and were qualified im that test. In the

jﬁgzgrcvisional pamel dated 7.6.1990 (Amnexure-2) their names
2R 2/
X :ﬁﬁaﬁ find place. In letter dated 12.5.1993 (Annexure-4) optioms

e
O

were called for frem the Open Line liem holders for retentiom

in the Constructien Orgamisatioms. Though the applicants

epted for Comstruction Orgamisatien, the autherities did

not comsider the same. Be that as it may, the applicants

were ggain promoted as Semior Clerks in the year 1991-92

and again further promoted as Head Clerks due to increase
im the work lead and im the interest of administrationm,

vide order dated 2.6.1997 (Amnexure-6) and are comtinuing

as such till now.

In the circular dated 26.4.1989 (Anpexure-3) it was
made clear that &ik& casual lgbourers, working umder the
Constructien Organisation as on 1.4.1973ﬂand completing

Aol

three years ageregate service by that; shall be regularised
£a8 o
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as against the P+CeRe pOsts, created w.eefe 1.4.1973, and
pay of those employees would them be put back to 1.4.1973.
Hemce they preferred this Original Application mainly en
the groeurnd that their liem in the Opemn Line is emly a paper
lier and they have been in the Construction Organisatiem

% PRI RIS | b 13
in the,administratien allthrough.

e U‘Out of the five respondents, impleaded. emnly
Respondent Nes. 3 and 4, i.e., Chief Administrative Officer
(Comstruction) amd Chief Emgimeer(Comstructiomn) S.E.Railway,
Chandrasekharpur filed counter. The other three respemdents,
viz., General Manager, Chief Persomnel Officer, Gardem Reach
Calcutta and Divisiemal Railway Mamager., Khurda Re@ad though
duly noticed had mot respomnded. Respondent Nos. 3 and 4
vehemently opposed the prayer of the applicamts stating that
they have not been regularised im the Comstruction Orgamisationm
and the promotions givem to them in the Censtruction
Orgamisation are adhoc in mature, mecessity ©of which arose

on account of acute shortage of mampower in the Comstructien
Organisation. The Circular dated 26.4.1989 is applicable to
regular Class-l1V staff in the Corstructiem Orgamisatienm who
had completed three years of service in that Orgamisatiom.
The applicalts not having been confimed as regular Class-IV
in the Construction Orgarisatiom are imeligible to be
considered with reference to that circular. P.C.R. posts

are meant t©O be utilised for organisimng/conferming those
persemnels whe were locally recruited by the Comstructien
Organisation amnd were available and eligible for conrfirmation
at the material time against the vacant posts. The said pests

were mainly created for absorbing those casual labourers
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who coeuld mot be regularised in theOpen lime amg were ligble
to be retrenched as surplus. Further optioms callegd vide letter
dated 12.5.1993 wer:Z;eant for regularising the persoms like
the applicants, in P.C.R. posts. The eptions were called for
their willingness te move to new projects. At presemt there
are mo P.C.R. posts available in the relevant Grades.

4. In the rejoinder the applicamts reiterated their stand

enRclbsing therete some more ammexures. Respondents 3 and 4

filed reply te this rejoinder, as against which the applicants

" filed additiemal reply/rejoinder. There is me Recessity to

\
‘reproduce im detail the avermemts made ir the rejeinrder,

reply to rejoinder and additiomal rejoinder, as the same would

/be discussed hereumder.

Se We have heard Shri S.R.Mishra, the learned coumsel

for the applicants and Shri Ashok Mohanty, learmed special
counsel for the respomdents amd alse Shri D.N.Mishra, leared
Stamding Ceumsel for the Railways.

6. The cause of actiem for filing this Original Applicationm
on 6.11.2000 is the Circular/letter dated 26.4.1989 (Annexure-3)
issued by the Chief Emgineer(Constructien), S.E.Railway,

Gardern Reach, Calcutta. Since the prayer made im the O.A.

by the applicants depends upon the imterpretatiem of the
circular/letter dated 26.4.1989 we may as well reproguce the

sald circular hereunder:

" SOUTH_EAST ERN RAILWAY
Office of the
NO.PD/E/579/002946 Chief Emgineer (Con)
R Reach:Cal:43
Dated :16.04.89
Te

All Dy.HODs amrd
DENs under the Administrative Jurisdictiem
of C.E.(CON):GRC
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Sub: Regularisatiom of service of casual
lgbourers against comstruction reserve
(Group-'D') Posts
P.CeRe pOsts were created with effect frem
1.4.73 en the basis of average strength of Group 'D'
pests as on 31.3.71, 31.3.72 and 31.3.73, but
service of casual laourers were regularised againmst
the posts frem various dates subsequent to 1.4.1973.

It has now been decided that the date of
regularisation of the casual labourers whoe fulfill
the follewing conditions should be put back teo
1.4 .73 3-

i) the concerned casual labaurers should
be em roll of the cemstructiem organisation

' on 1.4.73
ii) they rendered 3 years or more aggregate
(g TSN casual service om 1.4.73 and
& EA\ iii) they were on turn for regulagisatioenm

with effect from 1.4.73

.y Pay of those whese date of regularisatiem
. /’4 would thus be put back to 1.4.73 sh@ulq be fixed in

. V}f the appropriate regular scale of pay with effect

Srg o WL from 1.4.73 and difference of pay and allewances

NS due and drawn, if amy, be paid.

Absence amnd/or breaks in casual service en
or after 1.4.73 of those who fulfilled the gbove
conditiems, if amy, may be regularised by grant of
leave/extraordinary leave which they would be
entitled to on regularisation of casual service.

This issues with the approval of the
competent authority".

8d/=-
(CeG .+ SAHA)
SR .PERSONNEL OFFICER (CON)
for CHIEF ENGINEER (CON) :GRC

The aforesaid circular applies to casual labourers
under the Comstructiem Organisatiom, whe would satisfy the
follewing four conditions.

i) casual labourers who were regularised subsequent
to 1.4.1973;

ii#) the comcerned casual lgbourers sheuld be em the
rell of the Comstructiom Orgamisation on 1.4.1973;

iii) such casual labourers must have remdered three
years Or more aggregate casual service om 1.4.73;
and : .

iv) they were om turn for regularisation w.e.f. 1.4.73

Agmittedly the applicants though were casual lagbourers
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in the Comstructiem Orgamisatiom were ultimately regularised
as Group 'D' employees in the Opem Lime. Thus the very 1st
conditiomn of the circular is not applicable to the applicants,
in view of their regularisatien as Greup 'D' employees in the
Open lime. The comtentien of the applicanmt is that few memths
after their regularisatiem im the Open lime they weresbiréught
back to the Comstructien Orgamisatiem in the interest of
administration. Ever applicants 3, 4 and 5 were breught te

the Cemstructien em the Very dates they were regularised im
the Open Line. Im the reply to the rejoinder the respondents
strmgly demied that the applicamts 3, 4 and 5 were taken by
the Construction Orgamisatiom om the date(s) they were
regularised in the Open line. According to them, the applicant
Ne.3, viz., Simem Singh was regularised im the Open line en
2.11.1978 and reported im the Constructiem Orgarisat ien on
8.11.1979, i.e., %ne year after the regularisatiom, Similarly
applicamt No.4., viz., Sunil:Kumar Behera, who was regularised
‘q.n the Open line w.e.f. 24,10.1978 reported in the Comst ructien
Organisatien en 17.7.1979. Applicant Ne,5, viz., Prafulla
Knmar Sethi jeined im the Comstructiom Orgamisatiom em

“8 11.1978 theugh he was regularised in the Opem line en
24.10.1978, Be that as it may, the fact remains that the
applicants were mot regularised im the Comstruction Orgarisgtionm,
but were regularised in the Opem lime. The theory of paper
lien as advanced by the applicants is net acceptable.

y 1B We are aware that the applicants placed reliance om
the decisien of C.A.T., Calcutta Bench im 0.A.765/89 (Annexure=-7)
wherein by order dated 17.6.1992, the respondemts-railways

were directed to comsider the case of the applicants thereip
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whe based their claim em the circular/letter of 1989 (Annexure=-3)
and whe were met regularised im the Comstructien Orgamrisation
because of their noem-appearamnce in the screening test im the
year 1989, even though called for, to comsider regularicsatien
of their services against the P«CeRe pOSsts w.e.f. 1.4.1973,
in case amy vacamcy in the P.C.R. pOsts were available in the
Construction Organisatien Unit at Kharagpur. Agaim em 7.7.1994
(Annexure-7/A) in the same Origimal Applicatiem the Bench
clarified that since the applicants thereim were absorbed in
the Open line, they should give their options to come to the
Comstructien Orgamisation against the P.CeR. posts and if
such am eptien is givemn, the respemdents shall comsiger in
terms of the appropriate rules amd if pessible abserb them
in the P+C.R. posts in the line of the vacancies available.

~ Thus it is clear evem the Calcutta Bemch did met direct the

v'ﬁ"-:‘\,;espondents (Railways) for autematic abserptiom of the

\

",'.-,afpplicants therein in the P.C.R. pOsts, comtrary teo rules,

7]
.’ but te consider their cases in case they give eptiomn to come

¥

[t

3

-

\;'{to the Comstructien Orgamisation in terms of apprepriate
rules.
& The present application was filed im Nevember,20090
claiming the benefit arising out of the circular dated
26.4.1989 (Amnexure-3). It is mot the case of the applicanmts
that they were not aware of this circular all these years.
Herce the question of limitatiom im filing this Original
Applicatien at a belated stage of 11 years cannot remain
unnoticed, mores®, whem there is no applicatien for condenatieon
of delay., as required umder Rule-8(4) of the C«AT .+ (Procedure)

A
Rules, 1987. ## Larger Bench of the Apex Court in Chandra
*\
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Kumar Case reported im AIR 1997 SC 112 (Para-16) even went
to the extent of observimng that Section 21 of the A.T.act,1985
specifies strict limitation peried and dees net vest the
Tribunals umder the Act with power te comdome delay. This
Gservation of the Apex Court im a way had put an embarge
on the Tribumals to exercise the discretion to condome gelay,
as provided under Sectien 21(3) of the A.T .Act. Imn Remesh
Chamdra Sharma vs. Udham Singh, reported in AIR 1999 SC 3837
the aApex Court, follewing their earlier decisiems in Secretary
to Government of Imdia vs. S.M.Gaikwad reported im (1995) 30
AT «C. 635, held that when ir a time-barred applicatien no
condonat ion of delay has beem sought under Section 21(3) of
the A.T+Act, the Tribunal cannot admit the applicatien and
dispose of on merits. In fact in the present application

notice has been issued for hearing em admissien ang has net

», been admitted till now. Hence this O.A. having been fileg

7,11 years after the issuemce of the circular dated 26.4.1989

(Annexure-3) , en which the prayer ef the applicant is based,

h ,7'¢Qﬁnd that teo without any application for condomatiom of delay,

~. }
4

the application cammot byt be rejected as barred by time,

In this view of the matter there is no mecessity for us to
discuss im detail the merits of this case, after takimg nete
of the averments made in the Origimal Applicatiem, counter,
rejoimder, reply to rejoinder and additicnal rejoinder.

o, Viewed fram anether angle a%gﬁ‘this applicatien is

not maintainable. The circular dated 26.4,1989 (amnexure-3), whict

is the basis for filing this O.A. was issued by the chief
(Cen)

Engineer/{ S.E.Rallway, Garden Reach, Calcutta and this circular

of the Chief Emgimeer (Censtructiom) was addressed to varieus



e e

10
authorities by the Sr.Personnel Officer (Comstructiem) fer
Chief Engineer(Cemstructiom), S.E.Railway, Gardem Reach.
Hence the real import of this circular could have been
well explained either by the Chief Engineer(Censtructien)
or Semior Pers®mnel Officer(Cemstructiem), S.E.Railway,
Garden Reach, Calcutta. But either of them has not been
impleaded as respondent. They being necessary parties,
this applicatien cannot but f£ail in their absence.
2 JoE Similar prayers in 0.A.365/2000 ard 0.A.382/2000
s j//\ have since been disgllewed by this Divisien Bench. We see
» % ‘\no reason tO take a different view frem the view already

taken in gbove two O.as.

n. In view of our discussioms held asbove, this

Origimal Applicatien is rejected without being admitted.

No costs.
\p N b glla—r gl = lv‘("‘_
H s o - (G .NARASIMHAM)
VICHW MEMBER (JUDICI AL)

o

B .K .SAHO0//



