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CENTRAL MlI.iTR;IVE TRIBUNjL 
CUTTACK BENCH: CUTTACK 

ORIGIeAL, APPLICATION HJ.500 OF 200 
Cutt ack 	b thj$t 	ay of 	2004 

CORAM: 

THE HON' BLE HRI B.N. 60M, VICE-CHAIRMAN 
AND 

THE HON'BLE 6HRI M.R.MOHANT,MkMBiR(JWICI) 

Garleswar Ojhea, ae ab.ut 42 years, 
/.. late Mahadeb Ojha, Vill/PO-Jauleipara 

P 	DjSt-KenQr apar a 

S.. 	 Applicant 

the A'VeCateS M/S.D.R.?attanyak 
M.K.Khuntia 
S .K.Das 
A.B.ChauhUry 
R. .Routray 

- VERiU - 

Chief Pest Master General, Orissa, Bhubaneswar, 
At/PO-Bhubafleswar, Dist-Khuráa 

Superintendent of Pest Offices, Cuttick Nerth Divisien, 
At/PO/DiSt-Cutt ack 

Insecter Pest Offices, Salipur, Dist-Cuttack 

Shri Sarbeswar Das, S/.. Mukuna Das, 
At/PO-JaUleipar, Dist-IKenrapara 

kespenents 

By the Mv.cates 	 1r.A.K.Bsse, 
M/s.Dayanihi Mehanty 

K.Lenke (Res.4) 

ORDEt 

MR.B.N.SON VICE-CHAIRMAN: Shri Ganeswar Ojhi (ilicant) in 

this Original Applicati.fl under Secti.n 19 .f the A.T.Act, 1985, 

has challenged the action of Res?.nent N..3 in app.inting Res.4 

(Sri reswax Das) to the pest .f Extra Departmental Delivery 

ent - CUM - Extra Departmental Mail CarrierXin sh.rt EDDWMC) 

of Jaguleijara 6.0. on the ground that the said actien is 

arIitrary, il1eal einq vi.lative .f irtic1es 14 anci 16(1) 

of the C.nstitUtiin elf India. 
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2e 	 The facts of the case are that the applicant 

having !ained some experience in working as B.P.M. waybck 

in 1976 had applied for the post of EDDA/MC, Jaguleipara 

S.C. He belongs to the village Jaguleipara and ha4 also 

paSSed H.S.C.Examiniti.n. He bel.ngs to QEC community and 

this post having been advertised to be filled up by an OBC 

candidate,. 	hopef ui to be selected. In stead, Res. 

N..3 appointed ftesNo.4, without considering his case in 

utter vislatien of articles 14 and 16(1) of the Constitution. 

He has, therefore, approached this Tribunal with prayer 

to direct the Resp.ndents-Depaxtment to give him appointment 

against the post of EDDA/MC, Jaguleipara 5.0. 

3, 	 The Responents-Department have •ose& the 

prayer of the applicants. They have refuted the allegation 

of the applicant that the appointment to the post in questien 

was made in violation .f any of the prescribed rules or 

instructi.ns on the subject nor did they violate any of 

the constitutienal provisions in the matter of employment 

n Government •€fices, They have submitted that in resp.nse 

to the vacancy circular dated 17.4.1999 for the post, the 

Employment Exchange, Kendrapara did not sponsor any 

candidate whereas in resense to open notification they 

had received 21 applications. The post was in the first 
censiceration of 

instance reserved f.rLT  community candidate..af ailing which 

the candidates from OBC community were to be considered. 

AS no ST candidate was availle for consideratjon/ 

appointment, the selection was therefore, made out of 

the eligible OBC candidates, wherein one Shri Trilochan 

s1h.. was selected an ILerit. However, Shri 6ahoo, the 

selected candidate could not take up the assignment due 
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lecal resistance and that is hew he tendered his resiriati.n 

from that pest. Thereafter the pest was again n.tified on 

22.4.2000 calling names from the Ernplynient Exchange as well 

as threugh epen netificatien. This time use the Empleyrnent 

Echine ceula net spenser any candiate, but nine app1icatisn 

were received in resp.nse to epen n.tificati.n .f which 

no ene bel.nged to b.T. cenirnunity, but kelenged to CBC 

cemmunity. From ameng these nine candidates, Res. NO. 4, 

viz,, hri arbeswar Das having secured the highest percentage 

f marks 	 having fulfilled all ether required 

cenditiens was selected for the pest, On the ether hinds 

the applicant ceuld net be selected on the gr.una that he 

was net the most meriterleus am.ngst all the candidates. 

The Resaendents have added that the applicant's past 

experience for having werked as substitute 3PM was of no 

avail as there is no previsien for gj.viniy weightage to the 

past exer1ence in se far as selecti.n of L.D.Agents is 

cencerned. iith this submission the Respendents-Departnient 

have prayed for dismissal of the O.A. being deveid of any 

merit, 

4. 	 Respenerit Ne,4 has also filed 	- counter 

epjesing the Prayer of the applicant. In 	ceunter Res.4 

has submitted that whereas he had secured 324 marks in the 

H.S.C. Exarninatien the applicant had secured only 231 marks 

and therefere, the applicant did net have a better claim 

than him. He has use argued that the plea of the applicant 

for giving weightaqe to his past exjerience dees net held 

any water and it was only a bland statement to mislead the 

~Z 
Ceurt. 



5, 	 We have heard the learned c.unsel for the 

parties and perused the materials placed an recard, 

6. 	 In the O.A. the applicant has challenged the 

selectian of Res.N..4 an the gr.und that the selectian was 

undertaken in vialatian of 2tticles 14 and 16(1) of the 

Constitution of India,and,sec.ndly that the Resp.nents-

Dejrtment, while selecting the candidate for the past in 

question ign.red his past experience, Neither of these 

two arurnents 	cantain any Substance. vie do not see 

how the allegation of violation of Article 14 of the 

Constitution could be 1evelld when the post was notified/ 

circulated strictly according to the racedure prescribed 

for this purpose by the Department, i.e., n.tifying the 

vacancy to the Empleyment Exchange and also res.rting to 

. 	open/public notification. It has als been p.irited out by 

the Respandents-Departinent that in pursuance of notifications 

ated 17.4.1999 and 22.4.2000,21 and 9 candidates respectively 

applied for the post. Viewed from this angle, the alleQatian 

of the applicant that Article 14 ef the Constitution has 

been infringe.. seems to be 

Similarly, we do not see substance in the argument of the 

applicant that Article 16(1) wf the Constitution has been 

violated. As regards the plea of the applicant that his 

past experience has not been given due wei;htage by the 

Respondents-Department in the matter .f selection, we are 

of the opinion that this proposition of the applicant will 

be of no avail an the ground that there is no sh provision 

in the recruitment rules .f ED Agents. Mesi4es this, it 

is the settled position of law that no weightage can be given 



to the experience gained as substitute in the matter .f 

selection to E.D. p.sts. It was the further submission of 

the learned counsel for the applicant that the selection 

was not made strictly in accoance with recruitment rules. 

It is his submission that the recruitment rules prescribe 

as under : 

11  Educational Qualifications: - E.D. De1very 
Agents - VIII standard. Preference may be 
given to the candidates with Matriculation 
qualifications, No weightage should be given 
for any qualification higher than Matricula-
tion. Should have sufficient working knowledge 
of the regional language and siple arith-
metic SO as to be able to discharge their 
duties satisfactorily. Categories si.h as ED 
Messengers should also have enough working 
knowledge of Inglish". 

In the instant case the learned counsel for the 

applicant pointed out that the Respondentsepartrnent did 

not call for Class-Vill mark-sheet fr,  any of the candidates 

nor did they hold. any examination for assessing the 

knowledge of the candidates in arithmetic and regional 

language. He, therefore, submitted that because of these 

shortcomings in the procedure of selection the same should 

be declared null and void. The learned Sr.Standing Counsel 

for the Rpondnts, however, opposed this submission 

stating that the applicabt having not agitated this point 

in the O.A.as a ground for challenge the selection, he, 

at this stage,is estopped from raising this. It is the 

further submission of the learned Sr.Standing Counsel that 

the applicant having not challenged either 	the notifica- 

tions dated 17.4.199922.4,2000 wherein despite the 

, qua1ificationpscribed for the post in question Class-Vill 

standard, it was laid down that preference may be given 

F 
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Matriculates and the applicant having accepted this position 

without derii-'ur and further that he having been considerea 

along with others as Matriculate candidate, he irecluded 

to raise this issue at this stage. 4e see lot of force in the 

suirnissisn of the learned 6r.-'.)tanding counsel and hoji that 

the applicant is estapeo to raise this point new after 

having participated in the selection process without protest, 

because, whether non calling for Class-VIlI mark-sheet of 

all the candidates and not holeing a separate test for 

assessing the level of knowledge of all the candidates in 

arithmetic afld regional language was fatal in so far as 

selection of Ei)DVMC  is concerned could have oeen an issue 

for adjudication had the applicant's case been ignored lay 

the ResponGents-Department on those grounds. The learned 

Sr.tanding Counsel also Suirnitted that the Respondents 

have necio,t assessed the comparative knowledge of the 

candidates in arithmetic and regional language through their 

performance in the Beard level examination wherein the 

candidates had one certpulsory paper in Oriya (regional 

language) and one paper in Mathematics (incling arithematics). 

e have gne throuh the decision of the 

Hon'le ureme court of India in the case of ihudatti 

Mohmnty v. Union of maim (reported in AIR 2002 C 1503) 

in supoart of the contention raised )y the learned cun5el 

for the,applicant. io referred to earlier, it is not the 

case of the applicant that the Responoents-Departrnent did not 

consioer his case on the greuno that he was a nen-Matriculate/ 

Class-Vill stanoard and straightaway selectee the candidate 

having Matriculate qualification. It is the cntenti.n of 
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the Responóents that they selectea that canóiiate for 

the post out of the nine in the zne of cnsieration, 

who had fulfilled all the requirea cnitions 

them Res.No.4zieirg the most rneritor±us was chosen forJ1 

Thus, they have follewea the ratio in the 

case 	iihutta iiohanty(supra) which lays town the  

law as fellows 

is 	 herc any rule or guideline previées 
preference in respect of some qualification, 
it only means that all ther requirements 
eing equal a persen possessing hiqjher eäu-

catienal qualification will lee preferreoll. 

Having regard to what has been Gt1scusse 

aOVe, we holo that the applicant has not been able to 

make out a csc for any .f the reliefs prayeo for by 

him ana in the circumstances, the O.i. •ein9 óevió of 

merit is Oisriiis3eei. o costs. 

/IC3  MEMiLR(JLDICIAL) 	 CHAIM 

EJY 


