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ORIGINAL APPLICATION NO.560 OF 2000

Cuttack this the )Q#kviay of ﬂAcgf 2004

(

THE HON'BLE SHRI B,N. SOM, VICE=-CHAIRMAN

AND

THE HON'BLE SHRI M.R,MOHANTY,MEMBER (JUDICIAL)
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Ganeswar Ojha, aged abeut 42 years,
S/e., late Mahaéeb Ojha, Vill/PO-Jaguleipara
PS/Dist-Kendarapara

By

By

the Advecates

- VERSUS -

Applicant

M/s.D.R.Patt anay ak
M.K.Khuntia
S.K.Das
A.B.Chauihury
R.K.Reutray

Chief Pest Mgaster General, Orissa, Bhubaneswar,

At/PO-Bhubaneswar, Dist-Khurda

Superintendent of Pest Offices, Cuttack
At/PC /Dist=-Cutt ack

Nerth Divisien,

Inspecter Pest Offices, Salipur, Dist-Cuttack

Shri Sarbeswar Das, S/e. Mukunda Das,
At /PO-Jaguleipara, Dist-Ken€érapara

the Advecates

Respenéents

Mr.A.,K.,Becse, 5.3.C.,
M/s.Dayanidhi Mehanty
KeLenka (Res.4)

MR,B.N.SOM, VICE-CHAIRMAN: Shri Ganeswar Ojha (applicant) in

this Original Applicetien under Sectien 19 ef the A.T.act, 1985,

has challenged the actien ef Respenéent Ne,.3 in appeinting Res.4

(Skri Sarseswar Das) te the pest of Extra Departmental Delivery

Agent - CUM - Extra Departmental Mail Carrierin shert EDDA/MC)

of Jaguleipara 5.C. en the gresunéd that the sgid gctien is

arbitrary, illegal ceing vielative ef Articles 14 gneé 16(1)

ef the Censtitutien of India.
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2e The facts ef the case are that the applicant ‘

having gained seme experience in werking as B.P.M. wayback
in 1976 haé applied for the pest ef EDDA/MC, Jaguleipara
S.C. He belengs te the village Jaguleipara and had alse
passed H,S.C.Examinatien, He belengs te OBC cemmunity and
this pest having been advertised te be filled up by an OBC
candidate,. he_ygag hepeful te ke selected. In stead, Res.
Ne,.,3 appeinted Res . Ne.4, witheut censidering his case in
utter vielatien of Articles 14 ané 16(1) ef the Censtitutien.
He has, therefsre, gppreached this Trikunal with prayer

te direct the Respendents-Department te give him appeintment
against the pest ef EDDA/MC, Jaguleipara S.C.

3. The Respendents-Department have ¢pposed the
prayer of the applicants, They have refuted the allegatien

of the applicant that the appeintment te the pest in questisn
WaS made in vielatien ef any ef the prescribed rules er
instructiens en the subject ner did they vielate any ef

the censtitutiensl previsisns in the matter of empleyment

in Gevernment effices. They have submitted that in respense

te the vacancy circular dated 17.4.1999 fer the pest, the

Empleyment Exchange, Kendrapara did net spenser any

canéldate whereas in respense te epen netificgtien they

had received 21 applicatiens. The pest was in the first
censicéeratien of

instance reserved feor/ST cemmunity canéidatesfailing which

the candidates frem OBC cemmunity were te be censidered.

As ne ST candidate was available for censideratien/

appnintment, the selectien was therefere, made eut of

the eligible OBC candidates, wherein ene Shri Trilechan

Sahee was selected won nerit, Hewever, Shri Sahee, the

selected candidate could net take up the assignment due
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lecal resistance and that is hew he tenderedé his resigngtien
frem that post} Thereafter the pest was again netified en
22.4.2000 calling names frem the Emsleyment Exchange as well
as threugh spen netificatisn. This time alse the Empleyment
Egchange ceuld net spenser any candidate, but nine applicatien:
were received in respense te epen netificatien of which

ne ene belenged te S.T. cemmunity, but belenged te ORBC
cemmunity. Frem aleng these nine candidates, Res., Ne. 4,

viz,, shri Sarkeswar Das having secured the highest percentage
of marks - amd,f,ﬁ‘.having fulfilled all sther requiredé
cenaitiens was selected fer the pest, On the sther hand,

the applicant ceuld net be selected en the greund that he

was net the mest meriterieus amengst all the candidates,

The Respendents have added that the gpplicant's past
experience fer having werked as sustitute BPM was ef ne

avall @&s there is ne previsisn fer g¢iving weightage te the
past experience in se far as selectien eof E.D.Agents is
cencerned, wWith this sumissien the Respendents-Department

have prayed fer dismissal of the O.A. being deveid of any

merit,
4, Respenéent Ne.4 has alse filed - ceunter
eppesing the prayer of the applicant, In ..i.. csunter Res,4

has submitted that whereas he had secured 324 marks in the
H.5.C, Examinatien the agplicant had securs=d enly 281 marks
and therefere, the applicant did net have a better claim
than him, He has slse argued that the plea of the applicant
fer giving weightage te® his past experience dees net held
any water and it was enly a bland statement te mislead the

Ceurt.
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L We have heagrd the learned csunsel fer the
parties ané perused the materials placedé en recsrd.
6. In the O.A. the applicant has challenged the
selectisn of Res.Ne.4 en the greuné that the selectien was
undertaken in vielatien ef Zrticles 14 and 16(1) ef the
Censtitutien ef Inéia,and,secandly, that the Respendents-
Depsrtment, while selecting the candidate fer the pest in
questien ignered his past experience, Neither of these
twe arguments e soa centain any susstance. we de net see
hew the gllegatien ef vielatisn of Article 14 eof the
Censtitutisn ceuld be levelled when the pest was netified/
circulated strictly accerding te the precedure prescribed
fer this purpese by the Department, i,e., netifying the
vacancy te the Empleyment Exchange and alse ressrting te
epen/public netificatien, It has alse been peinted sut by
the Respendents-Degartment that in pursuance ef netificatiens
dated 17,4.1999 and 22.4,2000,21 anéd 9 candidates respectively
applied for the pest, Viewed frem this angle, the zllegatien
of the applicant that Article 14 of the Censtitutien has
been infringed seems te be ’ ffé‘ S wpnfeunceds .
Similarly, we de net see substance in the argument ef the
applicant that Article 16(1) &f the Censtitutien has been
vielated, As regards the plea of the applicant that his
past experience has net been given due weightage by the
Respendents-Department in the matter of selectisn, we are
of the epinien that this prepesitien ef the applicant will
be of ne avail en the greuné that there is ne such previsisn

in the recruitment rules ef ED Agents, Besides this, it

is the settled pesitien eof law that ne weightage can be given
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te the experience gained as supstitute in the matter ef

selectisn te E.D. pests. It was the further submission of

the learned counsel for the applicant that the selection
was not made strictly in accordance with recruitment rules,
It is his submission that the recruitment rules prescribe
as under i
" Educational Qualifications:s = E.D. Delivery
Agents = VIII standard. Preference may be
given to the candidates with Matriculation
qualifications. No weightage should be given
for any qualification higher than Matricula-
tion. Should have sufficient working knowledge
of the regional language and simple arith-
metic so as to be able to discharge their
duties satisfactorily. Categories such as ED
Messengers should also have enough working
knowledge of English",

In the instant case the learned counsel for the
applicant pointed out that the Respondents-Department did
not call for Class-VIII marke-sheet fram any of the candidates
nor did they hold any examination for assessing the
knowledge of the candidates in arithmetic and regional
language. He, therefore, submitted that because of thése
shortcomings in the procedure of selection the same should
be declared null and void. The learned Sr.Standing Counsgel
for the Respondents, however, opposed this submission
stating that the applicabt having not agitated this point
in the O.A. as a groumd for challenge the selection, he,
at this stage,is estopped from raising this, It is the
further submission of the learned Sr.Standing Counsel that
the applicant having not challenged either ~ the notifica-
tions dated 17.4.199%er étd 22.4.2000 wherein despite the

i qualificatior%:fﬁ%scribed for the post in question Class-VIII

2//standard, it was laid down that preference may be given
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Matriculates and the applicant having accepted this pesitien
witheut demi-ur and further that he having been censidered
aleng with ethers as Matriculate candidate, he igf;recludei
te raise this issue at this stage. We see let of ferce in the
suemissien ef the learnee Sr,Standing Ceunsel and held that
the applicant is estspped te raise this peint new after
having participated in the selectisn precess withesut pretest,
because, whether nen calling fer Class=VIII mark-sheet of

all the candieates and net heleing a separate test fer
assessing the level of knewledge of all the candidates in
arithmetic ané regisnal language was fatal in se far as
selectien eof EDDA/MC is concerneé ceuld have been an issue
for adjudicatien had the applicant's case been ignered by

the Respengents-Department en these grsunds., The learned
Sr.5tanding Counsel alse submitted thaﬁ the Respendents

have nedoust assessed the ceomparative knewledge ef the
candidates in arithmetic and regisnal language threugh their
perfermance in the Beard level examinatisn wherein the

candidates had ene cenpulsery paper in Criya (regienal

language) and ene paper in Mathematics (including arithematics).

We have gone threugh the decisien ef the
Hen'kle cupreme Court of India in the case eof Bibhudatta
Mehanty v. Unien of India (reperted in AIR 2002 SC i503)
in suppert of the contentien raised by the lezrned counsel
for the applicant., as referrcd ts earlier, it is net the
case of the applicant that the Respsneents-Department did net
censieer his case en the greund that he was a nen-Matriculate/
Class=VIII standard and straightaway sSelected the candidate

having Matriculate qualificatien, It is the coententisn ef
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the Respendents that they éelected that candidate feor
the pest eut of the nine in the zone ef censideratien,
whe had fulfilled all the requiree cvnaitiens zhé ameng
them Res.Ne.4 meing the mest meriterisus was chesen fer /&

@avii .« Thus, they have fellewea the ratie in the
case of pibhudutta Mehanty (supra) which 1ays'down th§
law as fellews :

" wWwhere any rule or guideline prevides

preference in respect eof seme qualificatien,
it enly means that all other requirements
keing equal & persen pessessing higher edu-
catienal qualificatien will be preferred’,
Having regaréd te what has keen discussed
abeve, we held that the applicant has net been akle te
make eut a case fer any ef the reliefs prayee fer by

him ane in the circumstances, the C.A. ®weing eeveia of

A

merit is édismissed, Ne cests.,

D .
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