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IN THE CENTAI AtMINiSTjTIVE TkIBUNAL; 
CLJThAQ( E NCH; CUTTAcK. 

ORIGINAL APPLICATION N0.484 OF 2000 
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CO RAM; 

TME HONOURABLE NR.SOMNATH SON, VIC.-.CHAIRMAN 
A N D 

THE HON0UiABLE MR.kUTYANANDA PRUSTY,MEMBER(J). 
.e e 

BIRNDRA TktIPATHY, 
Aged about 52 years, 
S/o.Lrste ±tnhkr TLipáty, 
Drivel, LOCO, Bdrek, 
K*urda Divion,S .E.ái1wy, 
Kurdii oad,At present r.No.153/3, 
R3.1w'y New 	chit 
At/PO; Chàrmp, D2-st .Bk'drk, 
PIN-. 756 101. 	.... 	.... 	.... App1icflt. 

By 1ee1 p ricti tioner; N/s .p .V .R&mdes, 
P .V .B1kristrk, 
Advccites. 

- Versus -. 

1. 	Union of India represented by Generel 
Mn'ger,S . .Ri1wey,Garden Reich, 
C1cutt-43. 

DiViSofle1 R1wy Minger,S .E .Rei1wy, 
Khurdiii ROd,Jtni. 

Sr.Division1 Meca&nicei1 Engineer, 
S .I .Ri1wy,Khuld ioed,Jatni. 

Sr.DLvision&1 personnel Officer, 
S E .Ri1way,Kturda RO'd,jtni. 

Divi-5ion1 Mechnicl En.ireer, 
. .kilwIiy,Khurd ..o'd,jtni, 	.... 	Respondents. 

By legal practitioner;  Mr.Asok Moh.inty, 
Sr.Counsel(RIys.) 
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ORDER 

MR.NITYANANDA PRUSTY,MEMI3ER(JUDIC1AL)2  

The applicant who was working as a IJOcO Driver 

in the South Eastern Railway,at Bhadrek has preferred 

this present original Application,under section 19 of 

the Administrative Tribunals Act,1985 challenging the 

disciplinary proceedings initiated against him under 

Rule-9 of the Railway Servant (.scip1ire &Appeal)Iuies 

1968 with a furtkier prayer for quashing the said 

Departmental proceedings initiated against him vide 

Annexure- 7. 

2. 	The fact,as has been stated by the AppLLcant 

in his p1 eadi ngs, is that while he was we rki ng as LO 

Driver-,South Eastern Railway at thadrak,a proceedings 

under Rule 14(1) of Railway Sevant(Discip1ine & Appeal) 

Rules,1968 was initiated against him and a penalty of 

removal from service was ultimately imposed on him .The 

Appellate Authority up-held the said order of punishment. 

Thereafter, the applicant submitted a Memorial/Revision 

to the General Menager,south Eastern Railway,Garden Reach, 

Calcutta on 21-5-1999 at Annexure.-5.The Revisional 

Authority,after going through the revision petition 

submitted by the Applicantfinnexure_5)has been pleased 

to set aside the order of punishment of rova1 from 

service imposed on the Applicant with the following 
/ 

directions. 
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NThe procedure prescribed as per Establishment 
Serial 72/76 has not been followed due to which 
proper opportunity has not been given to the 
delinquent staff.This is against the principles 
of natural justice.Therefore,punishment imposed 
by the disciplinary auth:rity and upheld by the 
Appellate authority is hereby cancelled and 
Shri B.Tripathy, reinstated in service. 

loweverL the disciplinary authority is free 
to initiate the ce de-vono from the stage oUshw 
cause notice. 	(emphas is s Uppi Led) 

In the context of the above order the relevant 
rules under Rule 5(3) of h.S.(DJ.)Rules,l968 which 
reads that - 

here a penalty of dismissal, mwre,val or 
compulsory retirement from service imposed 
upon a railway servant under suspensio n,is 
set aside in appeal or on revision or review 
under these rules and the case is remitted 
for further inquiry or action or with any 
other directions,the order of his suspension 
shall be deemed to have continued in force 
on and from the date of the original order 
of dismissal, removal or compulsory retiremert 
shaljremajn in force until further orders". 

k LUT1 
A copy of the order of the Revisional AuthorityJated 25 .5.2000 

is annexed as Annexure_W4 to the counter. on receipt of the 

above said order, the Railway Authorities have reinstated the 

and 

applicant and initiated the present proceedings,which is seen 

at Annexure-7 to the O.A. as per the direction of the revisioria]. 

authority. The applicant has preferred this Original Application 

before this Tribunal challenging the above said Memo of charges 

under Annexure-7 on the ground that the Applicant having been 

found guilty under Rule 14(1) of the Rules read with Sec.172 

of the Railway Act,1989 and the order of punishment imposed in 

the said proceedings having been set aside by the Revisional 

Authority,it is not open to the authorities to initiate the 

present proceedings on the self same charges under Rule-9 of 

the R. . (D) Rules .Further it has been contended by the Learned 
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Counsel for the Applicant that the Department can not fill-up 

the lacuna and embark upon a second proceeding on the same 

charge. -Ience the present notice under Rule9Jt Annexure_7) 

is bad in law. 

Departmental Respondents have filed their counter 

challenging the allegations made by the plicaflt in his 

pleadings interalia stating therein that no illegality has 

been committed by the Authorities in issuing the present 

charge,at Annexure-7 since the same has been done,as per the 

direction of the General Manager,outh Eastern Railway, 

the ivisional Authority vide his order passed on the 

Revisionel petition setting aside the order of removal from 

seLvice of the applicant on the ground that the prescribed 

procedure,as per the Railway Establishment 51 .No .72/76 has 

not been followed due to which,proper opportunity has not been 

iven to the dej.inc1uent staff and the same is agairst the 

principles of natural justice. Further Lhe Revisional Authority 

while setting aside the order of the Disciplinary Authority 

ap&also the Appellate Authority has categorically observed 

tkai.t the Disciplinary Authority is free to initiate the case 

denovo from the stage of show cause notice. Annexure7Ln ' 

the basis of the order passed by the Rvi ihal:Autho rity and 

as such no illegality has been committed by the Authorities in 
.- 

issuing the 	. on the above grounds, the Respondents have 

opposed the prayer of the Applicant referred to above. 

we have heard 5hri p.V.Remdas,Learned Counselfor 

the Applicant and shri Ashok Mohanty,Learrd senior Courel 

appea ring for the Respon dents and have also pe rused the rco rds. 
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5. 	Learnsd Counsel for the applicant has filed 

note of submissions and during the couzse of heaing,mainly 

relied upon the decision of the Hon 0 ble High Court of Orisse 

in the case of SAGRAIvi KSHAU MI5FU.A- VRS .- STATE OF OA1SSA 

& OTH< 	reported in 92 (2001) C.L.T. 196 and the decision 

of the Central AdiTinistrative Tribunal,rvlumbai Bench,Mumb&i 

dated 21.4-1997 in Original Application No.2/98 in the case 

of UTTAM_SO NMI - V rs. - UN1ON OF I ND1A A ND CTHEIjS. He has 

also relied on the decision of the Apex Court in the case 

of TULSIRAM PATEL VRS, UNiON OF I1.DIA AND OTHS reported in 

AIR 1985 sc 1416. since during the course of hearing, 

learned counsel for the Applicant did net place much reliance 

on the decision of the Apex Court in the case of Tulsiram 

patel (supra), it is needless for us to go into the details 

of thü decision .But,however, it is to be noted that the 

facts of the present case are totally different than the issue 

decided by the Apex 

in the case of sangram Keshari MiShL(Supra) ,the 

don'ble High Court of Orissa,have been pleased to observe 

that—Their Lordships would have quashed the charges since 

the same was on the basis of perfunctory, incomplete and 

defective audit reports and as such the framing of charge 

in the departmental proceedings was illegal and prejudicial 

to the delinquent.But in the instant cese,the jpartmental 

pLoceed.I.ngs were initiated against the delinc1uent official 

on the ground that he had committed gross misconduct o 

26-11-1998 at 16.30 hours by entering into the Control 

Room at Khurda ±oad in an intoxicated state,created nuisance 
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and misbehaved with the control office staff for which he was 

convicted and sentenced by the Railway Magistrate,Khurda Road 

seen at Annexure_ly'3 .As such, the present case can not he 

equated with that of the case of Sangram Keshari Mishra(supra) 

So far as the case of the M.mibai 3ench of the TL ijDunal in the 

case of Uttem Sonaji (supra) is concernedthe Tribunal have 

held that the second chaLgesheet on identicl charges is 

not sustainable when the first charge-sheet was dropd ur 

conditionaliy.Bu.t in the instant case,the RevisionalAuthority 

while setting aside of the order of the Disciplinary Authoi..ty 

as well as of the i1ppelli. t e Authority on t he ground of not 

gv.ng  proper opportunity to the delinquent official for 

QefendirAg his case,h.s peLinitted the DiSciplifliy Authority to 

initiate the case denovo from the stage of show-c.use notice.As 

such, the ratio deded in that case is also not applicable to 

the present case at hand.After getting the order of the 

Revisional Authodty,the Disciplinary authority ithis case 

had issued the present chargesheet seen at 1-,nnexureR/7on the basis 
order of the 

of theevjsjona1 Authority for the purpose of givina  an opprtu 

nit7 to the delinquent official(epplicarit) to submit his 

explanation to the charges within the time stipulated therein 

and as such for affording proper opportunity to defend himself. 

6. 	in view of the facts and circumstans stated above, 

the present chargesheet having been served on the applicant 

asking him to submit his show cause/explartion before the 

Disciplinary authority for the purpo of -Tivirz,  reasonable 

opportunity to defend himself in the disciplinary proceedings 

in compliance of tne order of the Revsior.aI Authority permitting 

the disciplinary authority to initiate the case denovo from the 
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stge of show cause notice while settinq aside of the  

earlier orQer of punishment,the present charge sheet cn 

not be termed as a second notice on the self same charges 

and also can not said to have been issued by the Departrnez 

to fillup the lacuna. 

7. 	Learned counsel for the applicant has also relied 

upon the c.rcular issued by the D.o.p4sr,dated 11-11-1985. 

we have gone through the circular of the D.O.P&T dated 

11-11-1985.prom the circular it is evident that all tt. 

has been clarified in the circular that in the case of 

like rture,principle of natural justice should be afforded 

to the Govt ,servant.Here in this irstunt case since 

opportunity was not given to the Applicant,the Revisic;ral 

Authority quashed the order of punisk*iiert and remitted the 

matter for denovo enquiry,if so desired by the iisciplinary 

Authority.Accordingly,the Disciplinary Authority issued the 

ck 	rges vide Annexure7 to the o i.. giving an opjort unity 

to the Applicnt to defend himself and file Show cqu& to 

the charges .As such, at this stage, the circuJa r relied upon by 

the learned counsel for the applicant dated 11-11-1985 has rJo  

bearing to the facts and circumstances of the case 

in view of the fact that the charge_sheet under Annexure-7 

has been issued for the purpose of following the principle 

of natural justice and for affordig the delinquent official 

reasonable arparttinity for defending himself during the 

disciplinary proceedings in compliance of the above circular 

and as per the order of the Revisional Authority. 



3. 	In view of the facts and circumstances stated abOve, 

we are of the COnsider& opinion that the present application 

is completely premature one and the Mer of charges under 

Aflnexure_7 	jch has been issued under the nomenclature of 

Rule-9 of the Railway Servant(&A) Rules to proceed against 

the applicant under Section 172 of the Railway Act,1939 and 

under section/ile_ 14(1) of the Railway Servant(D&A)Rules, 

1968 for the purpose of taking a decision/viEw in the rnatt&r 

after affording all reasonaole oportunities to the applicdnt 

to defend his case is in no way Unjust,irreg1aror illegal 

on the face of it. Mere giving the nomenclature of 11e9 

of the Railway Servant(&A) ules to proceed against the 

applicant under section 172 oE the Railway ACt,1939 and 

qiu 	 under section/rule 14(1) of the Railway Servt%.&A)11es, 

1,'68 can not be a ground for quashinc the Memorandum of 

charge issued under Annexure-7. However, the points of 

objEctions raised by the applicant in his notes of argument 

submitted during the course of hearing of this case can oe 

raised by him at a proper stage 3efore the autho rities. 

9. 	In view of the discussions me aio ye, the 0. A, is 

not rnaintainaole and the same is 

t(-W rh 
VI CEId  

rejected.No Costs. 

(NITyAN/c3A PRUSTY) 
MEiL3 ER(JUDIOIAL) 

KNM/CM. 


