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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
hy :
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Cuttack, this the /6/k day of April,2004,
Bholanath Kanhei, . Applicant,
«VersusSe
Union of India & Qrs, PR Respondents,
FOR INSTRUCTIONS » .

1, uhether it be referred to the resorters or not? WO

2, whether it be circulated to all the Benches of
the Central Administrative TLibunal or not? Nlo "
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH:CUTTACK,

Original Apnlication N0, 466 of 2000
cuttack, this the /8 /- day of April, 2004,

C O R A M=

THE HONODURABLE MR, B,N,S0M, VICE-CHATIRMAN
AND

THE HON'BLE MR,M,R,MOHANTY,MEMFER(JUDL, )

BHOLANATH KANHEI,

Aged about 25 years,

s/o,Sambari Kanhei,

Resilding at Sanaharijan street,

Gate Bazar,At/PosBerhampur,

Dist‘GanjamQ ' EER] Applicant.

By legal practitioners Mr,A.K.Rout & Mrs,P,Nayak,Advocates,
- Versuse

b Union of India and others, P Respondents,

By legal practitimer s Mr,U,B,Mohapatra,ASC (Res,l to 5)
andg

MiE.Ce Ananda Rap r}
Mr.s.K,Behera,

MI /A.Tripathy,

advocates for Res,Nos,5 te 11,

.............'..'.'.Q“.....‘....0..’......"..'..G'..CC..

ORDER
MR, MANORANJAN MOHANTY, MEPMBER ( UDICIAL) S~

Armmed Forces Garision Engineer at Gopalpur-en-
Sea of Orissa issued advertiscment under Amnexure-5 to this
Original Application inviting applications for filling up
of six posts of Chowkidar(of which three for general,one for

SC,one for ST and one for OBC)but,practically,they have filled
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up all the six posts by general community candidates
(i.e, Respondents 6 to 1ll)and in the éﬁid.yremises,the
Applicant (who was a candidate in the recruitment process,
for the posts in question)has branded the said action of
the Respondent Department to be an action which violates
the constitutional mandate of reserxvation for sC/sST and,
it has further been alleged in this Original Application
that even though ke had reported before the selecting
authority,on the date and time fixed for interview,he was
not allowed to participate in the interview on the ground
that no sc énd ST candidates are to be allowed to face the
selection,Hence he has filed this Original Application umder
section 12 of the Administrative Tribumnals Ac%t,1985 with
the following reliefss-

“8,1, to direct the Respondent Nos./l to 5

to gquash the appointment orders of

Respondent Nos,6 to 1l pursuant te

Annexure-5 and consider the apmoint-~

ment of the Applicant reserved cate-

goxy of SC and ST in pursuance of the

sald advertisement;

Be2, to erant cost of the applicstion inm
the pest interest of justice/ "

2e By filine counter,the departmental Respondents
of Chowkidax,
have discloced that although four number of postszpf which
éne waS reserved for SC:l was for OBC and two were kept
open for General category,were advertised in the Empleyment
News dated 1ll-17 December,1299% te be filled up,the =aié
advertisement was cancelled and a fresh advertisement
inviting applicaticrs for the post of six chowkidars was
published irn the Employment News édated 1l2-1€ February,2C00 by

the Respondent No.%,as pver the instructions of the qus,in;I

e
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whick three posts were kept opern for CGermeral candiéates:
one post was kept reserved for SC: one post for ST and

one post for OBC candidates.AcCordingly,call lettegs were
issued to all the candidates (those who haéd applied
pursuant to the advertisement)includirg to the Applicant,
However,prie to the interﬁiew,as per the instructions
given under Annexure-R/2 dated 9.2,2000 of the Chief
Engireer, the posts werte recalculated(accoréding te 200

point roster) onthe point of reservatien.and,ea recalculatian,
it was seen that no vacancy exists for SC and ST category
and, accordingly, fresh advertisement/corrigendum to ea:lief
advertisement was issued in the Employment News dated l-T-
April, 2000 showing therein that out of six posts as
sdverticed earlier only one pOst was kept reserveéd for oRC
candidates,Since before publicatdcn of the said amendment,
a8 laree number of applicatione were received{in response

to advertisement publishedfesrlier) it was decided to jceue
call lettere to all the candidates whohad applied inr
tesponse to the advertisement dated 12-18 February, 2000 Tt
has been disclosed in the counter that call letters were
issued on 2~3-2000 and the same yere despatched on 4,3,2000;
It was specifically mentigned ir the counter that all the
persons irrespective of the candidates such as 3C/sT/oRC,
were allowed to attend the interview held on 14/15,3,2000
and according to the mérks secured by the candidates,a merit
list was drawn and appointments were given and that since
the Applicant did not appear in the interview on the date

fixed, absent mark was given as aeainst his name by the
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selecting suthwity: who conducted the interview,In support
of this,they have also produced the attendance sheet

showing absence mark as againgt the name of the applicant,

3; Private Respondents (those who were selected and
appointed) have also filed their counter;wherein,while
sunportigg the stand taken by the Respondent Desartment ir
their Counter, they have stated that since they have been
selected through open competitive examinatien, they should

not be thrown out of employment,

4, Having heard learned counsel for both sides,
and having perused the mateggals placed on record,it is

seen that the plea of the Applicant that no SC/ST candidates
were allowed tc face the s.lection is not at all a fact:
because ,@s is evident from the attendance sheet,many sc/sT
candidates faced the selection/interview and they have also
been awarded marks but, as against the nane of the Applicant
‘absent' mark has been given.Ffom this it is crystal clear
that the Applicant did not face the selection test on the
date fixed for interview,

If it is accepted that the Applicant,being a s
candidate,was not allowed to compete along with general
candidates, then the questicn arises as to what action the
Applicant had taken thereafter, /It was open for him to
immediately approach the higher authority in the Department,
But no materials Lave been placed on record to substantiate
his allegation that he was nt allowed to face the selection,
With regaréd to his allegation that no reserved candidates werc

selected/appointed in the post of Chowkidar,it is to be noted
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here that since the interview was a competitive one,uvnless
a reserved community candidate,comes within the top six
candidates, sccording to their mérit,theré were no questicn
of giving them appeintment.Thus.both the allegatlicns of @he

Applicant,es raised in this case,are not sustainabley

However, since the Applicant did netappear the
test,hke has no right to either challenge the sclection or

claim that he should be selected,

Further, as regards the reservation of the

-post,it is worthto be noted here that Court has nopower to

-determine which post is to be filled up and as to by which

category,The Departmental authgities are the best serson te
decide the same,If there is any deviation of the reservation
roster,then it is for the higher autbérity te look into the
same,

Furtheremore, the Applicant has alleged that
pursuant to Annexure-5,the selectieon was madeswhich is alsc not

at 2ll a faot)

5. Learned counsel for the Applicant has relieé

upon certain judgments of the Hon'ble Apex Courtjwherein it

has been held that if the process of selection is bad,then the
appointees have right to claim opportunity,The Applicant
having not pointed out’ viclatiemef any selection/recruitment
process,those judgments have got nc bearin® on this case.In

the instant case,the basic question comes for consideration

as to whether in the present form this application is

maintainable especially when the Applicant did not apgpear in
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the interview,The Applicant having not faced the
selection,he is estopped to challenge the selection

and the consequential appointment

64 Apart fiom the abgwe,law is well settled
that the Tribunal has no power to decide a matter by way
of Publdc interest lstieation and on that point alone,

this case is not maintainable,

P In the result,we find no merit im thie

Origiral Applicationswhich is accordinely dismissed,No costs,

L,
« N, SOM)
VICE-CHAIRMAN




