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CENTItAL ADMINILTRATIVL TRIBUNAL  
CUTTACK k3i..NCH:CU7JACK 

CRIG1Nj_A?PLICATION £&.452 OF 2000 
Cuttack this the 	 .f 	2004 

CORAM; 	 (J 
THE HON BLL SHRI B. N.SOM, VICL-CHAlRMAN  

AND 
THE HON'3L1 SHRI N.R:NOHAN,KLNBb.R(JtLICI) 

arat ChanIra M.hanty, aged about 51 yrs.,, 
3/.. late Bijaya Ch.Mhanty of Viii- Hattapara, 
PO-Karilw Patna, PS-?atkura, DistKendrara 
nw working as Inspect.r .f Inceme-tax in the 
Office of the Chief Crnrnissi.rier of Inc.me Tax, 
Aayakar ihawan, Rajaswa Vihar, Bhaneswar 

AppliCflt 
By the Aóv*cates 	 Mr.B.B.M.hanty 

-VERSUS- 

Chi.f €Imrnissii,ner .f Incsrne-tax, Ayakar Ehawari, 
Rej aSwa Vihar,Bhuk.aneswar,  

Cemmissi.ner of Inc,nie Tax, Aayakar I3hawan, 
Rajaswa Vihar, Bhuaneswar 

Sri S.k.y, inceme-tax Officer, Reurkela 

Sri G.C.Sah.., Inspector .f Incirne Tax, 
i3hu aflesWar 

Respennts 
By the AéV*Cates 	 Mr.A.K.E.SC, ssc 

C) Ri2 R 

MR.E.N.SOML VlCE-CHAIRMiJT; Shri Sarat Chenre Mhenty 

(applicant) working as Inspectør of Inc.me Tax, in the 

ffice of the Chief C.mniissioner .f Inceme Tax, Bhubaneswar, 

has filed this Original Applicatisn 1eing aggrieveti with 

the inacti.n .f the Ressndents-Dep&rtnent in not heicling 

the review D.P.C. for the purpsse of rm.ting him to the 

grace of Tax Assistant with effect from 20.12.1979 inspit 

.f written cmmitrrent made in this regard to him vide 

their letter N..AD.III/89-90/4108 dated 16/24e5.194 

(innexure-8). 
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2. 	The factual matrix of this case is that the  

applicant, while working as Upper Divisien Clerk (in shert 

U.D.C.) in the Office of the Itespendents aleng with Res. 

Nes. 3 and 4, a new grade called 'Tax Assistant' was 

created by the Department in the year 1978. It is werthwhile 

to n.te that whereas the applicant was c.nfirrned in the 

grade of U.D.C. with effect from 16.10,1976, Res.Ns.3 mfld 

with effect fremn 7.2.1981,. 	revealed from the Grdati.n 

S 
	 list of Tax Assistant (Annexure-2). The Respondents, in 

erder to fill up the pest of Tax Assistants,cenvened a D.P.C. 

and on the basis of rec.mnmendatiens made by it promete 

eight UL)Cs incluciing 	- Res.Nes. 3 and 4 to that pest 

provisionally by ignering the claim of the applicant vide 

Annexure-2 Sated 20,12.1979. This selection, it is stated, 

was made on non-selection basis. Thereaftervide erder 

ciatea 4.5.1981 (Inneure-3), Respondent No.2 reverted Six 

of the eight officials who were prometed as Tax Assistants 

uner AnnexUre-2 dated 20.12.1979 to the pest of U.D.0 

on the gr.und that the method of selection through which 

these prenietions were effected had been changed from 

non-selection basis to selection basis and therefore, only 

two of the eight Ui'Cs were found 	suitle for promotion. 

In pursuance of the Said recommendation of the D?C, 

Res.Nos. 3 and 4 along with ether similarly placed officials 

who were prcmeteo vice their .rer oatea 20.12.1979 were 

reverted to the grade of U..C. It is the case of the 

applicant that he was unaware of the Sevelepmnents with 

rejard to promotien of his juniors, i.e., Res.N.s. 3 and 4 

to the grade of Tax Assistant, because, after his joining 

service in June, 1972, no gradati.n list had been pu1isheS 
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by the Lepartent. It was when the gradation list of LDCsAJDC5 

was published On 30 .8.l932 he came to know that he was senior 

to Respondent NOs. 3 and 4 as well as tiiC fact of giving 

omation on provisional basis as Tax Assistants tO his 

juniors, i.e., Res. flog. 3 and 4. He was subsequently 

promoted to the grade of Tax Assistant ahead of Res. i\TOs 3 

and 4 b order of the RcspondentsDepar-titient under Anncxure-4 

dated 23.2,1983. A gradation list of Tax Assistants published 

by the Respondcntseparmcnt as on 1.1.1990 also shows that 

the namcof the applicant f1dg place at Si. No, 48 whereas 

the name, of RCpndt NOs. 3 and 4 at SI. fibs. 49 and 58 

	

speci 	 sret 	 iputed 	e cause of 

action for the applicant to approach this Tribunal arose 

becuse of the fact that the reversion of RCsondcnt No, 3 

and 4 was negated by the Tribunal by their order in T.A.273/86 

and he became their junior as Tax Assistant, It is in this  

background i is profitable to narrate in brief the events 

that had taken place after the reversion ordcrAnncxure-3 

uas passet reverting Res. fibs. 3 and 4 to the post of TJDCs 

as hereunder. 

Having been reverted under Anncxure-3 dated 4.5.1981, 

Res. fibs, 3 and. 4 had approache(5 the Hon'ble High Court of 

rissa in 0.J.C.No.920/1981, which was subsequently 

transferred to this Tribunal bearing T.A.No.273/86(whercin 

the subject matter of challenge was their reversion to the 

post of DCs). While disposing of the l.A., the Tribunal, 

vide their ord.ei. dated 8,8.1989 directed as under : 

	

11 	 For the reasons mentioned above, we 
have come to the conclusion that the reversion 
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of the petiti.ners from the rank .f Tax 
Assistants to the cadre of Upper Divisi.n 
Clerks with effect from 4th May, 1981 cann.t 
be sustained and as such we quash the .rder 
.f the Income Tax C*mniissi.ner, Orissa, 
3hdbaneswa.r N..D.IIl.98/80-81/48229_231 
sated 27/28th February,1981 (knnexure-6) and 
rder N..W.II1.3/81-82 dated 4th May,1981 

(Annex ure-7). 

xxx 	xxx 	xxx 

The arrears, if any, sh.uld be calculated 
nd paid to the petitisners with effect fr.rri 

4th May,1981, within three m.nths from the date 
.f receipt of a cajy of this judgment". 

It is in cempliance of the directien issued by 

the Tribunal in afererrientisned T.A., Respendent No. 2, 

vide its erder dated 6.3.1990 (Annexure-6) while resterin! 

Annexure-2 dated 20.12.1979 (the erder of revrsi.n),.rdered 

that the officials (including Res.3 and 4 herein) w.ulu be 

allewed to get their seni.rity in the r,m.ted cadre of 

T..s accerdinaly, in additien to pay fixatien and payment 

of arrears with effect from 04.05.1981. Immediately 

thereafter the applicant simitted representatien dated 

16.3.1990 (Annexure-7) drawing the netice of Res. N..2 

that he being senier to Res. iJes. 3 and 4 ceuld net have 

been Genied pr.rn.tien with effect from the date. they were 

prsmsted;tha 	virtue ef Annexure-6 dated 6.3.1990 he has 

been put in a. rather disadva.flta!C.US p.Sitisn viS-avis 

hir juni.rs Res.Ne.3 and 4 (vis., /Shri 6.Roy and G.C. 

ahe) respectively. This representati.n was feli.wed by 

reminders. Threater in May, 1994, Respendents vide 

Annexure-E dated 16th/24th May, 1994, while disposing of 

the representatien of the alicant stated as fellews 

'
.0 it has been decided to review the 
selectien D.P.C. .f 1978 ss far as it 
related to the grade of TA. His claim 
.f senierity will, be decided on the 

PM- 
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recemmeneati,ns of the said review DPC, 
whIch will be reflected in the !raati.n 
list of TA'S to be published later. This 
being an event ssequent t. 1.1.90, his 
pesitien as it steed on the said date 
have been shown cirrectly." 

Henoe this apølicati.n with the prayers 

referred to earlier. 

The Resp.nerits-Departmerit in their ceunter 

have srnitted that the alicant is net entit1ed to any 

relief, firstly, because, the applicatien is barred by 

lirnit;ati.n as his grayer relates to granting him prernetin 

with effect from 20.12.1979, with censequential service 

benefits an4J sh a claim has been made leng after the 

prmeti.n t.ek place in December, 1979, and, secendly, 

that Res.Nas. 3 and 4 have been premeted retrespectively 

by resteratien of the .rder under Anne xure-2 dated 

20.12.1979 based on the judgment of this Tribuneland 

thirdl thôt it has no bearing on the case of the 

aplicant. With these smissiens the Res.ndents have 

prayed for dismissal of this OLicinal 4pplicatien. 

vie have heard Shri B.E.Mchanty, learned ceunsel 

for the aplicant and 6hri A.K.BsSe, learned Seni.r Standing 

Ceunsel appearing on behalf of the Res.ndents-Department 

in extenso and also perused the materials placed on recerd. 
to ciUnter 

We have also takri nete ef the rej.inderf lied by the 

applicant. 

in so far as the question of limitation as raised 

by the Respondentsepartmcflt, is concerned, we find from 

the records and also not disputed by the Departrent that 

the applicant cc to know about the promotion of his juniors 
of his junjor 

only in the year 1990 when the promotiOnLeffecec 



20.12.1979 was restored by order dated 6.3.1990. Secondly7  

that the seniority 1it of U.D.Cs had not been published 

after 1971 and when it was published on 30.3.1982 showing 

the position of Tiacs as on 1.1.1932, the applicant's 

position was found higher than Res. NOs. 3 and 4. This fact 

has also been admitted by the Respondents in their counter 

at Para-8 wherein they have stated that "gradation list 

in the grade of U.U.C.s could not be publishedbetween 

02.01.1971 and 31.12.1981 due to some administrative reaSons' 

As soon as order dated 6.3.1990 restoring the promotion 

order in favour of Res.Nos. 3 and 4 with effect from 

20.12.1979 was issued, the applicant submitted his 	prceI!t-- 

tion against his sersession vide his representation dated 

16.3.1990. The Respondents took four years and informed him 

vide Annexure-3 dated 20.5.1994 that his case would be 

placed before a review D.P.. and that his matter would be 

reconsidered by reviewing the selection made by the D.P.C. 

of 1978. Thereafter the Respondents had taken no action 

to stick to their commitment. In the circunstances, we see 

no reason to persuade ourselves that the present O.A. is 

hit by laches and lijnitations. icordingly, this plea of 

the Respondents-Department is overruled. 

from the facts of the case we find that the 

Respondentsepartment had created the post of Tax Assistant 

in the year 1978 and sO far as Jhubafleswar Comraissionerate 

is concerned, they decided to fill up eight of such posts 

in flecember, 1978, which were ordered to be filled up on 

, 	provisional basis • 	"lein 

IL 

1. 
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Para-2 ) makes it clear to the effect that "the Central Board 

of Direct Taxes had decided to treat the appointments made 

to the grade of Tax Assistant prior to 23.11.1979 to have 

been made on ad hoc basis" • As thosc promotions were made on 

adhoc basis, the Respondents could not have made the selection 

of juniors ignoring the claim of seniors, because in all 

cases of ad hoc promotion/appointment, seniority is the 

only 	- 	- 	condition for selection. However, claim of 

seniority can1be. ignored, for the reason of adverse report 

in the ACR and/or in case of pendency of vigilance case. 

We have not been informed that the case of the applicant 

sufferecl from this vice. In View of the fact brought before 

us by the applicant in his O.A. as well as the Respondents 

in their counter that ther was no gradation list of WCs 

when the selection panel was prepared in 19.12.1979, we 

had called for the minutes of the Selection Comxiittee to 

know what exactwas the reason for denying acihoc promotion 

O the apjiicant. In compliance with the said direction, 

the learnedtanding Counsel for the Respondents placed 

before us the minutes of the D.P.C. meeting in respect of 

Inspectors of Class-Il (ministerial) Selection Post, Drissa 

Charge. From the recording made therein (Page-6), we found 

that the Corriittee which met on 21.7.1978 had considered 

the names of 66 UD.Cs in order to prepare a panel of Tax 

Assistants. In this list of 66 UDCs, the nameof Res. Nos. 3 

and 4 had appeared at Si. Nos. 59 and 61 respectively, whereas 

the name of the applicant had appeared at Si. No, 63. In 

the matter of over-all grading of A.C.R., the Committee 
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had assessed all the three being 'very good'. However, 

the name of the applicant did not find place in the panel 

of 56 persons (selected for the post of Tax Assistants) 

solely on the ground that his name was not covered within 

the niber of vacancies available for promotion to the 

grade of Tax Assistant. It is, therefore, clear from the 

minutes of the D.P.C. that the case of the applicant for 

promotion an ad hoc basis to the post of Tax Assistant 

in the year 1978 was left out because of non existence 

of gradation list of tJDCs under Drissa charge. There is 

no doubt that it was an unintentional mistake and, it is 

thus established that the case of the applicant for 

promotion to the higher grade of Tax Assistant was ignored 

not on account of his unsuitability but due to administrative 

error and in our considered opinion, such a mistake/error 

ought to have been rectified/corrected by the administration 

itself soon after it was detected. But we are unable to 

understand as to what crippled the Respondents to hold a 

review D.P.C. to correct the unintentional error despite 

the ft they had. committed to do so in his regard vide 

Annexure-8 dated 24.5.1994. It was thus a fit case for 

holding a review D.P.O. In this background, it would be 

worthwhile to ciuote the relevant instruc 	of the Govt. 

of India for holding a review D.P.C. as under : 

"...The proceedingsof any DPC may be reviewed 
only if the DPC has not taken all material 
facts into consideration or if materiel facts 
have not been brought to the notice of the DPC 
or if there have been grave errors in the 
procedure followed by the DPC. Thus, it may 
be necessary to convene Review DPCs to rectify 
certain unintentional mistakes, e.g. - 
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where eligible persons were omitted to 
be considered; or 

where ineligible persons were considered 
by mistake; or 

where the seniority of a person is revised 
with retrospective effect resulting in a 
variance of the seniority list placed before 
the D; or 

where some procedural irregularity was 
cnmitted by a DP(-'; or 

where adverse remarks in the CRs were toned 
down or expunged after the DPC had considered 
the case of the officer 

These instances are not exhaustive but only 
illustrative". 

In terms of the above instructions, it was open to 

the Respondentsepartment to resort to review D.P.C. when 

they came to know that the list of 66 UDC-s placed before 

the DPC for filling up of 56 pOsts of Tax Assistants on 

1.12.1979 had not been prepared according to correct 

seniority of the officials, which resulted in flOn-jnlusjo 

of the name of the applicant in the panel for protion to 

the grade of Tax Assistant. It was an unintentional error 

as admitted by the Responders in their ccnmunicatior dated 

24.5.1994 (Annexure-8) sent to the applicant. As the error 

in the gradation list could be detected late in 1990 only 

and taken cognizance of that Oy the Respondents in 1994, it 

was inci.thent on their part to take necessary remedial action 

then and there and the claim of the applicant to promotion 

to the grade of T Assistant from December, 1979, should 

have been 	 • It is of no avail for the Respondents 

to have stated as they have in Para-12 of their counter 

that the Respondent NOs. 3 and 4 were proted retrospect.ivelj 

because of the airection of the Tribunal. .k should be 



' 	
- 10 - 

remembered that the issue of supersession of the applicant 

by two of his juniors was not agitated before the Tribunal 

in T.A.No.273/86 nor was there any scope for the Tribunal 

to look into that aspect. Hence, the direction of this 

Tribunal in T.A.No.273/86 cannot be used as an instrixnent 

for denyIng the legitimate claim of the applicant. Thus, we 

are of the view that the applicant was denied promotion to 

the grade of Tax assistant vis-a-vis his juniors, who were py 

promoted with effect from 20.12.1979 on account of 

non-preparation of the gradation list of UDCs by the 

Respondents-Department and therefore, we have no hesitation 

to hold that the applicant is entitled to the reliefs as 

prayed for by him. We accordingly order that the applicant 

be granted promotion to the grade of Tax Assistant with 

effect from 20.12.179 when his juniors, viz., S/Shri S.ROy 

and G.C.Sahoo (Res. NOB. 3 and 4) were promoted to that 

gr&e, with consequential service benefits. We make it 

clear that if it is not feasible to accommodate the applicant 

because of lack of vacancy, the Respondents are advised to 

create supern1nerary post with a view to accommodate the 

applicant with effect from the date as indicated above. 

In the result, 

01 , 
MIE11, 3ZE R (~ -T.) rIC I AL) 

the D.A. succeeds. No cost 

4r; 
VICE IAiiMAN 


