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CENTRAL ADMINISTRATIVE TRIBUNAL
’ CUTTACK BENCH:CUTTACK

ORIGINAL APPLICATION NO. 442 OF 2000
Cuttack this the gy _day of February/2004

Bairagi Sethi vos Applicant(s)

Union of India & OrSe ees Respondent(s)

FOR INSTRUCTIONS

i. Whether it be referred to reporters or not ?

2. Whether 1t be circulated to all the Benches of
the Central Administrative Tribunal or not ?
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CENTRAL ADMINISTRATIVE TRIBUNAL
EE} A CUTTACK BENCH
D.A. 442 of 2000

Present g Hon'kle Mr, B. N. Som, Vice=Chairman

Hon'ble Mr. Justice B.Panigrahi, Vice-Chairman

Bairagi Sethi,

S/o0 Late Bharamarabar Sethi,

LD L. at Local Office,
Employees State Insurance Corp.
P.O. J.K.Furi,

R/0 Plot No. 48/13360Bhima Tangi
Housing Board Colony, Phase-II,
Kapil Prasad Area,

Bhubaneswar=2

Vs
3 @ Union of India through the

Secretary, M/o Labour, Shrama Shakti
Bhawan, New Delhi

2 Employees State Insurance Corporation
through its Director General, Panchadeep
Bhawan, Kotla Road, New Delhi-2

B Additional Commissioner ( P & A)
BE.S.I.Corporation, Panchadeep Bhawan,
Kotla Road, New Relhi-2

4. “egional Direcgor, ESI,
Ranchadeep Bhawan, Janapath,
Bhubaneswar,

essess Respondentis

For the gpplicant ¢ Mr. B.S.Mishra, Counsel
For the respondents : Mr. P.P.Ray, Counsel

O RDER

Justice B,pPanigrahi, V.C.:

The applicant being affected with and aggrieved by the
order passed by appellate authority for his compulsory retirement
as a measure of penalty has filed this c ase.

- The applicant was initially appointed as a Peon on 19.7.71
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and in course of time, on the basis of seniority-cum-fitness, he
was promoted to the post of Lower Division Clerk in the year

1977. Since then he had been functioning as such for the last

23 years. It is stated in the application that the applicant
while functioning as Receiving “lerk and Diarist in the Regional
office at Bhubaneswar being posted at the reception counter, he
was absent for a while on 21.6.89. After he resumed his duties,

he noticed a letter was lying @b his table which was addressed to
the Regional Director, ESI Corporation from the District Employment
Officer, Bhubaneswar. As per prevalent practice, the applicant
had to deliver the letters to the Headeclerk, A fcw days after he
delivered such letter, he was interrogated by the Vigilance Deptt.
officers on the allegation that there was some manipulation/
tampering in the list of candidates which was appended to the

said letter of the District Employment Officer. After a discreet
enquiry by the Vigilance it was found that the applicant was not
present in his seat for some time when the lctter in guestion

was received by a Peon viz, Sri Sadasiva Das @ Barik. It was
learnt that in the said letter the names of certain candidates
were sponsored by the District Employment Exchange for recruitment
to Group D posts in the office of Regional Dire:tor, ESI, Bhuba-
neswar. It is further learnt that the said letter was sent by

the District Employment Officer through = hri R.K. Mohapatra,
Peon of that office, but however, instead of handing over the
said letter to the applicant, he (Shri Mahapatra) delivered the
letter to Sadasiva Das Barik, Peon of the Regional Office of

EsI, Corporation, Bhubaneswar. During enquiry by the Vigilance
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\ it was conclusively proved that the applicant was not there in
his seat at the receiving counter at the time the said Peon
(Mahapatra) brought the letter and he, therefore, handed over
it to sadashiva Das Barik, Peon. The Peon from the Employment
Exchange had also collected signature of Sadashiva Barik as a
token of acknowledgement.,

It appears that the respondent authorities after a lapse
of three years started a disciplinary proceeding against the
applicant for his unavthorised absence from his seat and
conniving with others in tampering with the document, The
applicant's grievance is that the enquiry conducted by the
Inguiry Officer was perfungtory, illegal and mala fide inasmuch
as no opportunity was provided to the applicant to adduce evidence
on his behalf, His further grievance is that even though he made
a prayer for being represented in the enquiry through a legal
practitioner since the case was of serious nature, but the
authorities without Fny adequate reasons turned down his such
request as a resff¥l whereof he was deprived of reasonable oppor-
tunity of defending gimself in the enquiry. The disciplinary
authority held that there w as no iota of doubt recarding the
receipt of the letter on 21,6.8% from t he District Employment
Cfficer, Bhubaneswar by Sadashiva Das Barkk, Peon , and thercfore,
he was inclined to agree with the finding of the enquiry officer
that the article of charge against the present applicant was
partly  roved as he was responsible for not receiving the dak in
question from t he district Employment Exc hange. In the concluding
para the disciplinary authority reccrded the reszsons that the

delinguent official was negligent in not remaining in his seat
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when the dak was intended to be delivered, It has also been
observed that it was difficult to prove that the present appli-
cant had acted as a party to the manipulation of the list of
sponsored candidates, Therefore, the disciplinary authority
imposed a minor penalty of stoppage of 3 yearly increments, The
order of the disciplinary authority is dated 7,10.,99 and is
available at Annexure-5,

Being aggrieved by such punishment imposed by the
disciplinary authority, it seems that the delinguent applicant
preferred an appeal before the appellate authority who imposed
the punishment of compulsory retirement from service after
enhancing the same vide order dt. 11.9.2000 (annexure-l1), It
seems that prior to that a show cause notice was issued on
16.8.2000 whereby it was indicated that the appellate authority
disagreed with the finding of the inquiry officer and intended
to impose the penalty of dismissal from service., However, there
is no mention Of punishment of compulsory retirement, It is
stated that the order of compulsory r etirement was wrong,
illegal and discriminatory énd suffered ffom the wice of mala
fide, It has further been stated that such punishment is basecd
on no evidence on record,

. The respondents have filed their reply contesting

the application., It is stated that two sheets which were enclosed
to the letter appeared to be different from the cther contents

of the letter. Out of 17 candidates, 9 candidates were found to
be related to the employees of the ESI Corporation, It is further
stated that the punishment imposed by the disciplinary authority

was quite disproportionate to the delinqguency caused by the
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|applicant. " herefore, the appellate authority enhanced the
/ .

punishment by passing the order of compulsory retirement, The
charges being grave and serious and itwas conclusively proved
regarding the applicant having hand in glove in the matter,
therefore, the appellate authority &id have . no further chaice
but to pass such drastic punishment of compulsory retirement.
The applicant having followed unethical means tO manipulate the
enclosures to the letter, therefore, it was within the competency
of the appellate authority to enhance the punishment by substitu-
ting it with the punishment of compulsory retirement,
4. Mr, Mishra, 1d., counsel appearing for the applicant
has submitted that in thisc ase apart from the a plicant, one
Sadashiva Das Barik, Peon, of the Regional office of ESI Corpo-
ration, Bhubaneswar, had also been involved. There was a depart-
mental proceeding against Sadashiv Das Barik on the same set of
facts and the departmental proceeding culminated with the imposi-
tion of punishment of stoppage of increments for five years

whereas the applidant was visited with the minor punishment of

stoppage ©Of yearly increments for 3 years., But unfortunately since

the applicant was dissatisfied with such punishment and he
preferred an appeal and as such he was victimised by filing such
appeal whereas Sadashiva Das Barik calmly had undergone the
punishment, Therefore, only five yearly increments were directed
to be stopped in hiscase. But the applicant has been meted out
discriminabory, illegal, inequitable and illogical punishment
compared to the delinguency alleged to havd been caused by him,

5. Mr. Mishra further contended that in case the appellate
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authority ﬁas of the view to disagree with the observation of
enquiring authority# disciplinary authority, then the applicant
should have been given a chance of hearing and further enguiry
ought to have been directed to be held in the matter. But in
this case, the appellate authority with a closed mind enhanced

the punishment imposed by the disciplinary authowity to that of
compulsory rétirement.
Ce In course of hearing, it was brought to our notice that
the appellate authority while imposing such punishment acted on
surmise and conjecture and without anv evidence on record. The
applicant was charged only with remaining unauthrosed absenfeat
the time when the dak was tendered to the Peon Sadashiv Das Barik,
but the appellate authority found the applicant guilty to have
tampered with the records,
7 From the order impugned before us, it seems that the
appellate authority has relied upon only on the statement of
defence purported to have been filed by the applicant befofe the
disciplinary authority. In thisc ase, the disciplinary authority

after thorough scrutiny found the applicant not present at the

time when the letter was purportedly tendered by R.K.Mahapatra,
Peon, District Employment Exchange ©to Sadashiv Barik., It seems
that the sppellate authority has arrived at the conclusion that
the applicant was guilty totally ignoring the finding of the
disciplinary authority, No doubt, the appellate authority can
disagree with the finding of the disciplinary authority, but in
that event he ought to have given an opportunity to the applicant
and embarked upon an independent enguiry. Save and except the

statement purported to have been filed by the applicant, no further
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evidence vas recorded by him and the very statement of the applicant
was already taken care of by the disciplinary authority who held
that the applicant was not guilty of manipulation of any record.

The only charge that was alleged to have been proved against the
applicant was of remaining absent in his seat by the time the
letter was tendered,

8e While examining the aforesaid contenticns raised by the
1d4. counsel appearing for both parties, the Employees State
Insurance Corporation (Staff and Conditions of Service) Regulations,
1959, have been placed before us. In the Fourth Schedule it has f(een

provided as under $=

"Provided that if the enhanced penalty which the
appellate authority propdses tc impose is one of the
penalties specified in clauses (v) to (Ix) of Regulation 11
and the inquiry under sub-paragraphs (1) to (22) of para 3
of the Third Schedule has not already been held in the
case tBe appellate authority shall, subject to the
provisions of paragraph 6 of the Third schedule, 1tself
held such an inquiry or direct that such an inquiry be
held in accordance with the provisions contalined in sub-
paragraphs (1) to (22) of paragraph 3 of the Third Schedule
and thereafter, on consideration of the proceedings of such
an inguiry, make such orders as it may deem fit,

(iii) If the enhancdd penalty which the appellate
authority proposes tc impose is ofie of the
penalties specified in clauses (v) to (ix) of
the Regulation == and an inguiry under provi-
sions contained in sub=-paragraphs (1) to (22)
of paragraph 3 of the Third schedule has
alrecady been held in the c ase, the appellate
authority shall after giving appellant a
reasonable opportunity, as far as may be, in
accordance with the provision of subeparagraph
(26) of paragraph 3 of the Third Schedule, of
making a representation against the penalty
proposed on the basis of the evidence adduced
during inguiry, make such orders as it may
deem fit; and

(iv) No order imposing an enhanced penalty shall be
made in any other case unless the appellant has
been given a reasonable opportunity, as far as
may be, in accordance with the provisions of
paragraphs 1 to 2 of the Third Schedule of the
Regulations, of making a representation against

Sucp enhamced penalty. "
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9, It is guite evident frem the above that if the appellate
authority intends to enhance the punishment, it is incumbent upon
him to issue a prier shew cause notice, Frem the purported show cause
notice dt., 16.8,2000 it appeurs that the appellate authority has
differed with the finding of the enquiry officer, There is ne
indiCation in this show cause notice that the appellate authority
intended to differ with the finding of t he disciplinary authority,
De it noted that the disciplinary autherity vide his order dated
710,99 discussed the finding of the enquiry mfficer_ and cagne to the
conclusion that the charge was partly proved against the applicant
as he was respensible for net receiving the dak in questien. Thus,
the disciplinary autherity agreed with the finding of t he enquiry
officer and impesed the punishment of stoppage of increments for
3 years, The appellate autherity in the show cause notice did net
indicate that he wanted to differ with the finding of the discipli-
nary authority too. In such a situation, we are of the opinion, that
this show cause notice is not a proper shew cause notice as re uired
under t he regulatisns,

Be it noted here that apart frem the applicant, Sadhashiv
Das Barik had also been proceeded against on the self-sane charge, whe
Wwas visited with the punishment of steppage of five yearly increments
whereas the appellate authority decided te impose the punisilment of
compulsory r etirement on the gpplicant, Therefore, it is quite
clear that the appellate authority did net apply his mind in awarding
the punishment en the applicant, In such a situation the actien of
appellate autherity appears to be illegical, discriminatery and
whimsical apart frem being illegal,
10. If the appellate authority/disciplinary authority intends
to take a different view t{‘nan that of t he enquiry officer, then it

in
ought teo have lam enbar!ﬂupmn an independent enquiry after giv g

)
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reasonable epportunity of hearing to the chargsd official. In this
connection, reliance may be placed on the decision of the I-bn'hke
Supreme Court reported in 8998 S5CC (L & 8) 1783, Punjab National
Bank & Ors -vs- Kunj Behari Mishra cte. ete. In para 18 ef the

judgement it is observed as follews 3=

" Under Regulatien 6, the encuiry preceedings can be conducted
either by an encuiry efficer or by the disciplinary autherity |
itself, When the enguiry is cenducted by the enquiry officer,
his report is net final or cenclusive and the disciplinary
proceedings do not stand concluded. The disciplinary proceedings
stand concluded with the decision eof the disciplinary authority.
It is the disciplinary autherity which can impese the penalty
and not the enquiry efficer, Where the disciplinary autherity
itself helds an enquiry, an oppertunity of hearing has teo be
granted by him, When the disciplinary authority differs with
the view of the enquiry efficer and prepeses to come W a
aifferent conclusion, there is ne reasen as to why an eppertunity
of hearing should not be uranted. It will be most unfair and
iniguitous that where tie charged efficers succeed before the
enquiry officer, they are deprived of representing to the
disciplinary autherity berere that authority differs with the
encquiry officer' s repert and, whiler ecording a finding
guilt, impeses punishment on the efficer. In our epinien, any
such situation, the charged officer must have an epportunity
to represent before the disciplinary authority before final
findings on the charges are recorded and punishment impesed,

This is reguired to be done as a part of the first stage of
enquiry as ex-lained in Karunakar case , (1993 3CC (L&S) 1184) "

3 As we have noted above, in the purported show cause
notice, the appellate authority intended to disagree with the finding
of the enquiry officer whereas an enquiry repert has to be first
accepted or discarded by the disciplinary authority, whe is the final
authority in the matter, The appellate authority in his show cause
netice never indicated that he wanted to disagree with the finding
of the disciplinaxy authority or te enhance the punishment already
imposed by the sald authority,

124 Apart from Ghe £ule positien whereby it is previded that
an o pertunity eof hea;:\ing must be given to the charged efficer, in (ke
above decisien of the Hon'ble Supreme Court alse in no uncertaln

term, itwas held that it was imperative upon the disciplinary/
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appellate authority for giving such reasonable oppertunity to the
delinquent, We have already held that no such epportunity of
hearing was given te the applicant, and the purperted show cause
notice issued to him was not a proper show cause notice as per
rules,
134 In the result, we have no ether eptien but to held that
the punishment of compulsery retirement imposed by the appellate
authority was kad in law, Accordingly, the order of the appellate
authority dated 1149,2000 is hereby set aside.
14, Now the cuestien arises for eur censideratien is
whether in the above facts and circumstances, would it be preper
to remit back the records to the appellate authority for re-hearing
of the case, Mr, Mishra, the 1ld, counsel for the applicant has
submitted that the other delinquent i.e. Sadashiva Das Barik has
already suffered the punishment of steppage ¢f five warly increments,
The applicantw as also inflicted with the punishment ef steppage of
three yearly increments by the disciplinary authority., Thercfore,
the applicant cannet Be treated differently, We find there is
substantial ferce in this submissien,
15 Thus, keeping the amount of delinguency in eur view, we
direct . =~ the applicant te underge the punishment as was impesed
by the disciplinary authority, However, int erms of t he appellate
erder, the ap licant has already retired from service., Since the
punishment of compulsery retirement has been substituted by the
order of stoppage of three yearly increments, we direct the authe~
rities to reinstate the applicant with effect frem t hed ate he was
retired compulserily within three weeks from the d ate of communica-

tien of this order, Since the applicant has net worked during the

intervening peried, we do not prepese to direct the Lespondents
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to pay any arrear salary for this peried. Hewever, if any pensien
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has been received by the applicant in the meanwhile, the same
shall be treated as such and ne recovery shall be made frem the
applicant en that ceunt, If necessary, the entire peried be treated
as en extra-ordinary leave,

’ /,'f_, 16, With the abeve directiens the applicaticn is dispesed

of witheout any order as to ocests,

ey
(/B.N,SO—) ( B. PANIGRAHI )
¥ICE CHATRMAN VICE C HAIRMAN
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