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CENJR? iMINISTRATIVE 2RI3UNAL 
\ 	 CUTTCK BENCH 

O.A. 442 of .2000 

Present : 	Hon'ble Mr. B, N. Sorn, Vicehairman 

Hon.'ble Mr. Justice B.Pariigrahi, Vicehairan 

Bairagi Sethi, 
s/o Late Sharamarabar Sethi, 
L .D .0 • at Local Office, 
Employees State Insurance Corp. 
P.O. J.K.uri, 
R/O PlOt No. 48/133603hirra Tarigi 
Housing Board Colony, Phase-Il, 
Kapil Prasad Area, 
3hubaneswar-2 

Vs 

Union of India through the 
Secretary, M/o Labour, Shrama Shakti 
Bhawan, New Delhi 

Employees State Insurance Corporation 
through its flirector General, Panchadee 
Hhawan, Kotla Road, New Delhi-2 

Additional Commissioner ( p & A) 
E .S .1. Corporation, Panchadeep Bhaan, 
Kotla Road, New Dclhi-2 

egional Director, ESI, 
Panchadeep Shawan, Janaath, 
Bhubancsuar. 

ResponThnLs 

For the app lic ant : Mr. 3.S .Mishra, Counsel 

For he reonc1ents : Mr. P.P.Ray, OOUflSC1 

Heard on : 10.2.04 : Order on : lb .2.04 

ORDER 

Justice 3 .P aniçrahi, V .C.: 

The applicant being affected with and aggrieved by the 

order passed by appellate authorit for is compulsory retirement 

as a measure of penalty has filed this case. 

a 
	2. 	The applicant was initially appointed as a Peon on 19.7.'71 



and in course of time, on the basis of seniorityum-fitness, he 

was promoted to the post of Lower Division Clerk in the year 

1977. Since then he had been functioning as such for the last 

23 years, It is stated in the application that the applicant 

while functioning as Receiving lcrk and Diarist in the Regional 

office at Bhubaneswar being posted at the reception counter, he 

was absent for a while on 21.6.89. After he resumed his duties, 

he noticed a letter was lying an his table which was addressed to 

the Regional Director, ESI Corporation from the District Employment 

Officer, Bhubaneswar. As per prevalent pracUce, the applicant 

had to deliver the letters to the Headcicrk. A fcw days after he 

delivered such letter, he was interrogated by the Vigilance Deptt. 

officers on the allegation that there was same maniA uiation/ 

tempering in the list of candidates which was appended to the 

said letter of the District Employment Officer. After a discreet 

enquiry by the Vigilance it was found that the applicant was not 

present in his seat for some tie when the letter in question 

was received by a Peon viz. Sri Sadasiva Taas 4 Bank. It was 

learnt that in the said letter the nemes of certain candidates 

were sponsored bj the District Employment Exchango for recruitment 

to Group D posts in the office of Regional Dire:tor, ESI, Bhuba-

nesuar. It. is further learnt that the said letter was sent by 

the District Employment Officer through hni R.K. Mohapatra, 

Peon of that office, but however, instead of handing over the 

said letter to the applicant, he (Shri Mahapatra) delivered the 

letter to Sadasiva Das Bank, Peon of the Regional Office of 

ESI, Corporation, Bhubaneswar. During enquiry by the Vigilance 



it was conclusively,  proved that the applicant was not there in 

his seat aL the receiving counter at the time the said. Peon 

(Mahapatra) brought the letter and he, therefore, handed over 

it to Sadashi'a Das Bark, Peon. The Peon from the Employment 

Exchange had also collected signature of Sadashiva Bank as a 

token of ac knowledgernent. 

It appears that the respondent authorities after a lapse 

of three years started a disciplinary proceeding against the 

applicant for his unauthorised absence from his scat and 

conniving with others in tampering with the document. The 

applicant's grievance is that the enquiry conducted by the 

Inquiry Officer was perfunctory, illegal and mala fide inasmuch 

as no opportunity was provided to the applicant to adduce evidence 

on his behalf. His further grievance is that even though he made 

a prayer for being represented in the enquiry through a legal 

practitioner since the case was of serious nature, but the 

authorities without any acequate reasons turned down his such 

request as a reswhereof he was ceprived of reasonable oppor-

tunity of defending himself in the enquiry. The disciplinary 

authority held that there as no iota of doubt reardng the 

receipt of the letter on 21 .6 .89 from L he flistrct Employment 

Officer, Bhubancswar by Sadashiva Das BarLk, Peon , and therefore, 

he was inclined to agree with the finding of the enquiry officer 

that the article of crge against the present applicant was 

partly .roved as he was responsible for not receiving the dak in 

question fromthe district E::ploymnent Exchange. In the concluding 

para the disciplinary authority recorded the reasons that the 

delinquent official was negligent in not r:emaining in his scat 

PV 
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en the dak was intended to be delivered. It has also been 

observed that it was difficult to prove that the present appli-

cant had acted as a party to the manipulation of the list of 

sponsored candidates. Therefore, the disciplInary authority 

imposed a minor penalty of stoppage of 3 yearly increments. The 

order of the disciplinary authority is dated 7.10.99 and is 

available at Annexure-5. 

Being aggrieved by sh punishment imposed by the 

disciplinary authority, it seems that the delinquent applicant 

preferred an appeal before the appellate authority who imposed 

the punishment of compulsory retirement from service after 

enhancing the same vide order dt. 11.9.2000 (annexure-1). It 

seems that prior to that a show cause notice was issued on 

16.8.2000 whereby it was indicated that the appellate authority 

disagreed with the finding of the inquiry officer and intended 

to impose the penalty of dismissal from service • However, there 

is no mention of punishment of compulsory retirement. It is 

stated that the order of compulsory retirement was wrong, 

illegal and discriminatory and suffered ffom the rice of mala 

fide. It has further been stated that such punishment is based 

on no evidence on record, 

3. 	 The respondents have filed their reply contesting 

the application. It is stated that two sheets which were enclosed 

to the letter appeared to be different from the other contents 

of the letter. Dut of 17 candidates, 9 candidates were found to 

be related to the ernr.loyecs of the FSI Corporation. It is further 

stated that the punishment imposed by the disciplinary authority 

was quite disproportionate to t delinquency caused by the 
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applicant. hercfOre, the apcllate authority enhanced the 

punishment by passing the Order of CompUlsory retirement. The 

charges being grave and serious and itwas conclusively proved 

regarding the applicant having hand in glove in che r..:tr, 

thorefcr, the appellate authority did have no urther choice 

but to pass such drastic punishment of compulsory retirement. 

The applicant having followed unethical means to manipulate the 

enclosures to the letter, therefore, it was within the Cnpetency 

of the appellate authority to enhance the punishment by substitu-

ting it with the punishment of compulsory retirement. 

Mr. Mishra, id. counsel appearing for the applicant 

hs submitted that in this cse apart from the aplic ant, one 

Sadashiva Das Bank, Peon, of the Regional office of ESI Corpo-

ration, Jhubanoswar, had also been involved. There was a depart-

mental proceeding against Sadashiv Das I3arik on the same sot of 

facts and the departmental proceeding culminated with the irnposi-

tion of punishment of stoppage of increments for five years 

whereas the applidant was visited with the minor punishment of 

stoppage of yearly increments for 3 years. But unfortuntely since 

the applicant was dissatisfied with such punishment and he 

preferced an appeal and as such he was victimised by filing such 

appeal whereas Sadashiva Das Bank ca1ly had undergone the 

punishment. Therefore, only five yearly increments were directed 

to be stopped in hicase. But the applicant hs been meted out 

discriminatory, illegal, inequitable and illogical punishment 

compared to the delinquency alleged to havd been caused by him. 

Mr. Mishra further contended that in case the appellate 

k, 
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authority was of the V±CW to disagree with the observation of 

enquiring authorit$ disciplinary authority, then the applicant 

should have been given a chance of hearing and further enquiry 

ought to have been directed to be held in the matLer. But in 

this case, the appellate authority with a closed mind enhanced 

the unishment imposed by the disciplinary,  authority to that of 

compulsory retirement, 

6 • 	In course of hearing, it was brought to our notice that 

the appellate authority while imposing such punishment acted on 

swenise and conjecture and without any evidence on record. The 

applicant was charged only with remaining unauthrosed absen' at 

the time when the dak was tende red. 'Co the Peon Sdghiv Das Jarik, 

but the appellate authority found the applicant guilty to have 

tampered with the records, 

7. 	From the order impugned before us, it seems that the 

appel1to authority has relied Upon Only on the statement of 

defence purported to have been filed by the applicant befofe the 

disciplinary authority. In this c ase, the disciplinary authority 

after thorough scrutiny found the applicant not present at the 

time when the letter was purportedly tendered by R.K.Mahapatra, 

Peon, District Zmployment Exchange to dash±v 3arik. It seems 

that the appellate authority has arrived at the conclusion that 

the applicant was guilty totally ignoring the finding of the 

disciplinary authority. No doubt, the appellate authority can 

disagree with the finding of the disciplinary authority, but in 

that event he ought to have given an opportunity to the applicant 

and embarked upon an indeendent enguiry. Save and except the 

statement purported to have been filed by the aL plicant, no further 
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evidence .as recorded by him and the very statement of the applicant 

was already taken care of by the disciplinary authority who held 

that the applicant was not guilty of manipulation of any record. 

The only charge that was alleged to have been proved against the 

applicant was of remaining absent in his seat by the time the 

letter was tendered. 

8. 	While exarrining the aforesaid contentions raised by the 

ld. counsel a1pearing for both parties, the Employees State 

Insurance Corporation (Staff and Conditions of Service) Regulations, 

1959, have been placed before us. In the Fourth Schedule it has Ie 

provided as under :— 

Provided that if the enhanced, penalty which the 
appellate authority propses to impose is one of the 
penalties specified in clauses (v) to (ix) of Regulation 11 
and the inquiry under sub-paragraphs (1) to (22) of para 3 
of the Third Schedule has not already been held in the 
case te appellate authority shall, subject to the 
provisions of paragraph 6 of the Third schedule, itself 
held such an inquiry or direct that such an inquiry be 
held in accordance with the provisions contained in sub-
paragraphs (1) to (22) of paragraph 3 of the Third Schedule 
and thereafter, on consideration of the proceedings of such 
an inquiry, make such orders as it may deem fit. 

If the enhancdd penalty which the appellate 
authority proposes to impose is oe of the 
penalties specified in clauses (v) to (ix) of 
the Regulation == and an inquiry under provi-
sions contained in sub-paragraphs (1) to (22) 
of pragraph 3 of the Third schedule has 
already been held in the c ase, the appellate 
authority shall a:Eter giving apellant a 
reasonable opportunity, as far as ray be, in 
accordance with the provision of sub-parag.:aph 
26) of paragraph 3 of the Third Schedule, of 

making a representation against the penalty 
proposed on the basis of the evidence adduced 
during inquiry, make such orders as it may 
deem fit; and 

No order imposing an enhanced penalty shall be 
made in any other case unless the appellant has 
been given a reasonable opportunity, as far as 
may be, in accordance with the provisions of 
paragraphs 1 to 2 of the Third Schedule of the 
Regulations, of making a representation against 

S'1 enhanced penalty. " 



9. 	It is quite evident from the above that if the pe11ate 

authority i nt ends to erihan ce the p un shii en t, it is incumbent upon 

him to issue a prier show cause notice. From the purported show cause 

notice dt. 16.8.2000 it appears that the appellate authority has 

differed itb the finding of the enquiry officer. There is no 

indication in this show cause notice that the appellate authority 

intended to differ with the finding of the disciplinary authority. 

e it noted that the disciplinary authority vide his order dated 

7.10.99 discussed the finding of the enquiry officer and ce to the 

canclusion that the charge was partly proved against the applicant 

as he was resoonsible for not receiving the dak in question. Thus, 

the disciplinary autrity agreed with the finding oft he enquiry 

offir and imosed the zunishnent of stoppage of increients for 

3 years The appe1ate authority in the show cause notice did not 

indicate that he wanted to differ with the finding of the discipli-

nary authority too. In such a Situation, we are of the opinion, that 

this show cause notice is not a proper show cause notice as re uir ed 

under the regulations. 

e it noted here that apart from the applicatit, Sadhashiv 

Das 3arik had also been proceeded against on the self-same charge, who 

was visited with the punishent of stoppage of five yearly irienecits 

whereas the appellate authority decided to impose the punis1nent of 

compulsory r etirerent on the applicant. Therefore, it is quite 

clear that the appellate authority did not apply his mind in awarding 

the punisent on the applicant. in such a situation the action of 

appellate authority appears to be illogical 1  discriminatory and 

whimsical apart from being illegal. 

10, 	If the appellate authority/disciplinary authority intends 

to take a different view than that of the enquiry officer, then it 
\ 	 / 

ought to have 	thar1ipon an independent enquiry after 9vng 
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reasona1le opportunity f hearing to the charg.d official. In this 

connection, reliance may be placed on the decision of the Iin'e 

$uprene Gourt reported in 11998 3CC ( L & 3) 1783,  Punjab National 

Bank & Ors -vs- Kunj Behari Mishra .tc. etc. In para 18 of the 

judg&nerit it is observed as folliwS ;— 

o Under Regulation 5, the enuiry proceedings can be conducted 
either by an enouiry officer or by the disciplinary authority 
itself. When the enquiry is conducted by the enquiry officer, 
his report is not final or conclusive and the disciplinary 
proceedings do not stand concluded. The disciplinary proceedings 
stand concluded with the decision of the disciplinary authority. 
It is the disciplinary authority which can impose the penalty 
and not the enquiry officer. Where the disciplinary authority 
itself holds an enquiry, an opportunity of hearing has to be 
granted by him. When the disciplinary authority differs with 
the view of the enquiry officer and proposes to come to a 
different conclusiorl, there is no reason as to why an opportunity 
of hearing should not be pranted. It will be most unfair and 
iniquitous that where t -e charged officers succeed before the 
enquiry officer, they are deprived of representing to the 
di s cip ii ci ar y authority barer e that authority differ s with the 
enquiry officer' s report and, while r ecor ding a finding 
quilt, imposes punishnent on the officer. In our opinion,- any 
such situation, the charged officer must have an opportunity 
to represent before the disciplinary authority before final 
findings on the charges are recorded and punishnent imposed. 
This is required to be done as a part of the first stage of 
enquiry as ex.lained in Karunakar case . (1993 3CC (L&$) 1184)." 

As we have noted above, in the purported show cause 

notice, the appellate authority intended to disagree with the finding 

of the enquir y officer w hex eas an enquiry report has to be first 

accepted or discarded by the disciplinary authority, who is the final 

authority in the matter. The apeilate authority in his show cause 

notice never indicated that he wanted to disagree with the finding 

of the disciplinary authority or to enhance the punisthient already 

imposed by the  said authority. 

Ap art frorrule position whery it is provided that 

an 0, portunity of hearing must be given to the ::harged officer, in 

above decision of the ftn'ble SuprEnre Court also in no uncertain 

term, itwas held that itwas imperative upon the disciplinary! 
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appellate authority for giving Such reasonable opportunity to the 

delinquent. e have already held that no such opportunity of 

hearing was given to the applicant, and the purported show cause 

notice issued to him was not a proper show cause notice as per 

rules. 

In the result, we have no other option but to hold that 

the punishisrit of compulsory retirement imposed by the appellate 

authority was bad in law. Accordingly, the order of the appellate 

authority dated 11.9.2000 is hereby set aside. 

Now the auestiori arises for our consideration is 

whether in the above facts and Circustances, would it be proper 

to remit back the records to the appellate authority for re.-hearLng 

of the case. Mr. Mishra, the id, counsel for the applicant has 

submitted that the other delinquent i.e. Sadashiva Das Bank has 

already suffered the punishnent of stoppage of five eanly increments. 

The applicantw as also inflicted with the punishnent of stoppage of 

three yearly increments by the disciplinary authority. Therefore, 

the applicant cannot he treated differently. e find there is 

substantial force in this submission. 

Thus, keeping the anount of delinquency in our vi, we 

direct 	the applicant to undergo the puriishneut as was imposed 

by the disciplinary authority. Hwever, mt erms of the appellate 

order, the ap licant has already retired from service. Sjrie the 

punisthent of compulsory retirement has been substituted by the 

order of stoppage of three yearly increments, we direct the aut1-

rities to reinstate the applicant with effect from t hed ate he was 

retired compulsorily within three weeks from the date of communica-

tion of this order. Since the applicant has not worked during the 

intervening period, we do not proLose to direct the respondents 
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to pay any arrear salary for this period. However, 11 any pers ion 

has been received by the applicant in the meanwhile, the soe 

shall be treated as such and no recovery shall be made from the 

applicant on that counts  If necessary, the entire piod be treated 

as on extra-ordinary leave. 

16. 	With the above directions the applicat1cn is disposed 

of witliut any order as to cxsts. 

B. P 	) 
tTICE CHAIRMM 	 VICE C HtR1AN 
t -2-04 	 / -2-04 


