
ii 

CENTRAL AEt'IINISTRATIVE TRIBUNAL, 
CUTI'ACK 3ENCH,CUTAcK 
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Ajaya Kurnar Sahoo 	 Alica*t 

Vrs. 

Union of India and Others 	..... 	 Respondents 
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CUTTACK BENCH, CUTTACK. 

ORIGINAL APPLICATION NO. 433 OF 2000 
1.uttack, this the 13th day of February,2002 

HON'BLE SHRI S.A.T.RIZVI, MEMBER(ADMIN.) 
AND 

HON'BLE SHRI M.R.MOHANTY, MEMBER.(JUDL. 

Shri Ajaya Kumar Sahoo, aged 24 years, 
son of Madhab Sahoo, 
At/PO-Lathipada, Via-Mandhatapur, Dist. Nayagarh 

........Applicant 

Advocates for applicant. - Mis R.K.Sahoo 
B . K. Mohant y 
N . K . Praharaj 

V r s. 

Union of India, represented through the Chief Post Master General, 
Orissa, Bhubaneswar 751002 

Director, Postal Services, Headquart ers, Bhuhaiieswar, 

Senior Superintendent of Post Offices, 
Puri 1)ivision, Puri,At/PO/Dist,Puri. 

4..S6b-Divisional Inspector (Postal) 
vag1ah 'ast Suh-D1\Lslon, At/PO-as,agirh,Dist Naagarh 

Respondents. 
Lj 

Advocate for respondents - Mr.A.K.Bose 
Sr.Standing Counsel. 

- _•,/f 
0 R D ER 

(0 RAT. 

A.T.RIZVI,_MEMBER(ADMN 
The applicant, who was an aspirant for the post of 

E.D.B.P.M., Lathipada, was duly appointed to the post in 

accordance with the prescribed procedure. The period of his 

appointment was extended time and again. He performed 

satisfactorily all along. By filing OA No. 334 of 1998, one 

N. N. Guru challenged his select. Ion for Lhe post inter al Ia on 

the ground of merit. That O.A. was disposed of on 24.11.1999 

with a direction to the respondents to take such action as 

deemed proper. It was clarified by the Tribunal in that order 

lint w hate'er --irti on the respondents proposed to take wi T 



have to be strictly in accordance with las. 	The Tribunal 

while passing the aforesaid order, clearly desisted from 

expressing any opinion on the merits of the averments made by 

the parties. 	The aforesaid order has been fclloied by a 

notice issued to he applicant on 2.5.2000 (Annexure 14) for 

showing cause as to why his selection for the aforesaid post 

should not be cancelled and his services terminated. 	The 

applicant made a detailed representation in the matter on 

1.6.2000 (Annexure 15). The matter was thereupon considered 

by the respondent authorities and by an order passed on 

22.8.2000 (Annexure 16) the applicant's selection for the 

aforesaid post was cancelled by Dinector, Postal Services. By 

/ 

	

	 te same order I he Director, Postal Services, also directed 

that further necessary action to select a candidate purely on 

be taken 	ggiieed by the aforesaid action taken by 

th1 respondents, tue applicant has filed the present 0 A 	The 

prayer made is that the order dated 22.8.2000 (Annexure 16) 

issued by the Director, Postal Services, be qua sued and set 

aside and consequential service and financial benefit- s given 

to the applicant. 

2. We iave heard Shri B.K.Mohanty, the learned 

oouse 1 appeari rig on behalf of 	the applicant and Shri 

r-'i.K.Bose, the learned Senior Standing Counsel appearing on 

behalf of the respondents at. length arid have also perused the 

court 	judgments placed before us during 	the course 	of 

crguments. 



3. 	The learned counsel appearing on behalf of the 

applicant submits that the impugned order, dated 22.8.2000, is 

bad in law as the same has been passed by an authority higher 

than the appointing authority. The appointing authority in 

the applicant's case is Senior Superintendent of Post Offices 

The 	Director, Pc stal Services, who has passed the impugned 

order, is admittedly placed higher than the S.S.P.O. in the 

departmental hierarchy. 	He is also the appellate authority 

against orders passed by the S.S.P.O. In support of his 

argument, Shri Mohanty, the learned counsel appearing on 

behalf of the applicant, relies on the rule position as well 

as some of the judgments rendered by this Tribunal which in 

turn placed reliance on certain judgments rendered by the 

ADr 	Supreme Court. 	In .so —far as the rules are concernec, he 
; 	h.IIVj3 

.ies on Rule 6 (a)/(b) of the Posts & Telegraphs 

E tra-Departmental Agents (Conduct & Se1\Jce Rules, 1964 	n 
of 

Ordance with this rule, t1ue :1of an E.D.Agent with 

than three years of serice at his command c in be 

terminated by giving a notice in writing. 	The period of 

notice lad down is one month. The learned counsel has 

stressed that the aforesaid rule clearly provides that such an 

order of termination can be passed only by the appointing 

authority and by none else. Thus, it is his contention that 

the order of termination issued by the Director, Postal 

Services, is illegal and against the aforesaid rule. The only 

other rule under which action could have beenì taken against 

tIie applicint 	:S Rule 7 of P&TEftA 	Conduct & Service 
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Rules,1964, which relates to imposition of penalties on those 

charged with misconduct. The applicant in the present O.A. 

is admittedly not charged with any misconduct. 

Shri A.K.Bose, the learned Senior Standing Counsel 

appearing on behalf of Lho respondents, has asserted that in 

erins of Lhe circular/instructions issued by the 

respondent-authorities on 13.11.1997 (Annexure R/5), the 

authorities superior to the appointing authorities could 

proceed to pass orders terminating the services of E.D.Agents. 

He has also relied on the decision given by th:s cry B e n c h in 

OA No. 	558 of 1995 on 12.7.2000. 

We have carefully perused the aforesaid 

ruutions, dated 13 11 1997, as well as the aforesaid order L .;1 

. - f 

by this Tribunal on 12.7.2000. While perusing the 

- iforeaid instrucions, it has not escaped our attention that 

the same has been issued by the Directorate of Posts and not 

by the Department/Ministry concerned. To this extent, the 

validity of these instructions on the ground that these have 

not been issued by the Government, is open to question. Under 

Article 73 of the Constitution j ower of the Union extends to 

all matters with respect to which the Parliament has the power 

to make laws. It is settled that in the exercise of these 

powers the Government can issue executive/administrative 

instructions seeking to supplement the rules or otherwise 

a i med at f' i lii ng the gaps in such a way that the instructions 

so 	issued do rioc onne into coiifl 1 cwith the rules. 	The 



important thing to note, in this context, is that such a power 

can be exercised by the Government alone and not by any other 

authority. The aforesaid instructions, dated 13,11.1997, have 

admittedly been issued by the Directorate of Posts. There is 

no indication therein that they have been issued with the 

prior approval of the Government. In the circumstances, 	in 

keeping with the constitutional/legal position, the aforesaid 

J ADstructions, dated 13.31.1997, cannot be rej.ied upon for 

advring pleas on behalf of the respondents. 

Depii e the ] lmitd 1  ion imposed by Niptue of 	hat 

h4' 	been ohsei ved by s in the previous par agr aph, we have 

cared to peruse the aforesaid instructions, dated 13.11.1997, 

ith a view to finding out for ourselves as to what is really 

provided therein. 	These instructions, as we see them, are 

supposed to be in the nature of comprehensive instructions 

issued for the guidance of the officials of the Directorate 

and the field staff. The experience gained b the Directorate 

over the years in the matter of implementation of P&T 

EDA(Conduct & Sec' hc)Rules, 1961, including appointments to 

the various posts referred to in the said Rules, and various 

voirt judgments, which became available to the Directorate, 

have clearly formed an important input at the stage of 

('onidecat ion of the matters dealt with in these instructions. 

Paragraph 3 of the said instructions appears to lay down that 

whenever a mistake in the appointment made by a lower 

;L; 
uLhort ty is discovered, appropriate orders can be issnod in 
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the matter by the higher authority. 	Such orders are to 

be passed, however, only by the competent authority. 	The 

implication seems to be to say that on the discovery of a 

mist ake/raqd, 	the 	higher 	authority 	discovering 	such 

inistake/rraud will issue appropriate instructions to the 

iave/:ainoetent authority for rectifying the mistake. Insofar 

as ti: 	nulementatjori of Rule 6(a)/(b) of the P&T EDA (Conduct 

& Service) Rules, 1964, is concerned, the aforesaid 

nstructions seem to lay down that it is the appointing 

;o.ithority alone, being competent authority in the matter, who 

an terminate the serv ices of an ED Agent earlier appointed by 

the some authority. In the context of the present case, the 

mJ ica on Anuld seem to be that the order terminating the 

ni.p}iE.:e'sp \ices could be passed only by the S.S.P.0, 	and 

ct by the Director, Postal Services. 	Viewed this., the 

.oytgned order, dated 22.8.2000, passed by the Diacc Lor, 
- 

Post 	Services, would seem to have been issiiedin violat or 

çf t,1 i )1 ecaiai instructions.  

	

- 	: 

	

\\ 	_ 	7 	\ word niusc be said at f nis very stage ibout the 

ompetence of an authority. Unless the term 'competent 

authority" is clearly defined in the rules, anyone, who has 

the powers to do a thing, i ill be said ta be the authority 

rompetent to do that thinv. Jymq:, ía retation to the 

appKitment of an F. P. ge nt , the S.S,P .0. has the power to 

appoint 	on 	PhD.\giait . 	It is he, namely, the S.S.P.0. 	who 

wi I accordingly be termed "competent authority" in matters 

IC ating to the appointment of an E . D.Agent. Termination of 

he 	se vices of an F. D,Agent by an authority different from 

the 	F.S, P.O. 	will , therefore, not be in or11: , as has been 

nointed out a1y'cith in the previous 
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8. 	Proceeding next to paragraph 4 of the aforesaid 

instructions, dated 13.11.1997, the provision 	made 	hesetr 

reads as under: 

"While complying with the directions given by the next 
higher authority, the appointing authority will ensure that a 
voper showcause notice is issued to the ED Agents concerned 

and the representation, if any, is forwarded to the next 
higher authority for taking it into account before passing the 

final orders." 

The 	above 	provis ion, 	contrary to what has been laid 

down in paragraph 3 of the same instructions, and to which 

reference has already been made by us above, unequivocally 

provides for issuing of orders by higher authorities, higher 

Ihari tue appointing authorities. Such a provision would seem 

to j5ti 1 \ issuiri of the impugned order, dated 22.8.2000, by 

the Director, Postal Services, who is admittedly, as already 

an authority higher than the S.S.P.Ct/appoifltiflg 

authSL. Clearly there is a strong element of repugnancy in 
45 
,the aforesaid instructions, dated 13 11 1997, in that 	hile 

pa4h 3 thereof provides for passing of orders by the 

çietent authorities, the aforesaid paragraph 4 of the same 

instructions envisages exercise of the same power by an 

authority higher than the appointing authority/comPetent 

authority. In this view of the matter, the aforesaid 

instructions, dated 13.11.1997, stand vitiated on the ground 

of 	repugnancy and I ate rnal contradiction. 

9 	Paragraph 3 of the aforesaid instructions , dated 

13.11.1997, 	in sub-paragraph (ii) thereof, ventures to make a 

strange provi sion by laying down that "there is no need to 

i rivo1e 	F .T)* \gents 	(Conduct & Se rvicr.. ) Rules, 	while 	
passing 
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final orders in such cases. This, we find, is wholly 

contrary to the scheme of things laid down in the aforesaid 

rules and stares in the face of the rules. 	The aforesaid 

Rules provide for only two methods of termination of an 

E.D.Agent's services. One of the methods is laid down in Rule 

6 thereof, and the other in Rule 7 of the Rules to be read 

with the connected other rules. A valid and legal action 

outside these provisions is, in our judgment, not possible and 

ken will stand vitiated. The aforesaid provision made in 

'id instructions is, therefore, bad tn law. 

i: 
InterestinglLy enough, while various arguments have 

e1' made challenging the sanctity of the aforesaid 

i nsLructions, dated 13. 11 .1997, the learned counsel appearing 

on behalf of the applicant has £o.mnd occasion to refer to the 

provision made in sub-paragraph (ii) of paragraph 3 thereof, 

which provides for an opportunity of being heard as well. The 

content ion raised is that no opportunity of being heard was 

granted to the applicant in the present O.A. 	despite the 

aforesaid provision, and for this reason also the aciiion taken 

aga nst, the appi icarit. is untenable and unsustainable 

1.1. Ws are considerably pained to find that thoigh the 

instructions, dated 13. ii. 1997, are ostensibly at least based 

inter alia on the various judgments rendered by the courts 

including this Tribunal, they are in actual terms contrary to 

what the Courts and this Tribunal have held an this subject. 

The 	pus it ion is I ronica l indeed. While the Courts/Tribunal 

had 	clearly he] d thai an authority higher than the appointing 
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authority will have no powers to review the selection 

of an E.D.Agent, and to pass orders in that regard, the 

instructions in question clearly and unmistakably stipulate 

that higher authorities will not only have the powers to 

review, but will also be able to pass orders overturning the 

orders of selection passed by the competent lower authoritLes. 

Tb Ls fact wasg rea t ly lamented b thi. s Bench of the Tribunal 

\\heri  in the order, dated 16. 11 . 2000, passed in 0. A. No. 	428 of 

1998, an observation as follows was made: 

'Thus it comes to this, through this administrative 
instruction, the rulings of various Benches of the C.A.T. 
including Full Bench of Allahabad C.A.T. and the Full Bench 
decision referred in R.M.Gurumurthy case (supra) disposed of 
by the Division Bench of Bangalore C.A.T. that higher 
authority than the appointing anthority has no power under the 

to review the selectLon piocess has been set at naught 

4.' 

40 

2 	In 0 A 	No. 558 of 1995, relied upon by the 

Senior Standing Counsel appearing on behalf of the 

xepondents, the applicant's services had been terminated 

without affording him an opportunity of being heard. Further, 

in that OA, the higher/reviewing departmental authority had, 

after noticing an irregularity in apl:)olntment, directed the 

appointing authority occupying a lower rank to act according 

to the recruitment rules. In other words, the 

appointing/competent authority had in that case acted at the 

behest of the higher/reviewing authority. That O.A. 	was, 

however, dismissed, thus, holdi rig that there was nothing wrong 

or illegal if the appointing/competent authority acted at the 

behest of the higher/reviewing authority. Shri B.K.Mohanty, 

Jie learned counsel appearing on behalf of the applicant, in 
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orde r to meet the situation arising from the order passed by 

the Tribunal in OA No. 558 of 1995, proceeded to place 

reliance on the order passed by this very Bench later on 

16.11.2000 in OA No. 428 of 1998. The order passed by this 

Bench in the aforesaid O.\. , being O.A.No.558 of 1995, 	has 

been noticed by this Bench in the aforesaid order passed on 

.16. 11 .2000. 	PJ ac ing re iance on several judgments rern:Ierec[ by 

this Tribunal and the Supreme Court, by the aforesaid order 

passed in OA No. 428 of 1998, the Tribunal has struck c1on 

the action taken by the authority higher than the 

appointing/competent authority. in OA No.1 of 1999, to chich 

a reference has been made in the order passed in OA No. 	428 

cf 	I I93 , 	this Bench had after a careful. analysis of the 

SI OflS tuber o the di 1 ferent Benches and the Full Bench of 

th 
' 
e Tribunal, held that only the appointing authority has the 

AD 114 f 

poier under Rule 6 of P&T ED gents (Conduct & Ser\lce) Rules, 
a (* 

1964, to terminate the services of an ED Agent, who has 

C. rndered less than three years of continuous service for 

- 
I 	reOns other than misconduct, and further that an authority 

:igher  than the appointing authority, has no power to review 

the selection/appointment of an ED Agent. 	The order of 

erin j ist icr 	ss d ue 	in th 	case on the d Lrec ion of a higher 

nut hor-i ty was coiseiucntW 1 y quashed. 1ecdless to add that 

the rule laid down by this Tribunal in O.A.No. 558 of 1995 

has been bypassed in the Tribunal's order, dated 16.11.2000, 

itt the face of better and higher authority on the subject, 

f towing from the judgments rendered by the Full Bench which 

lied become e 11 i 1 nb e . 	In the present case, the services of 
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the 	appi I cant have been terminated, not on the direct ions 

issued by the higher authority, but by the higher authority 

himself. 	This position, according to us, is far worse than 

would be the case otherwise. The order so passed by the 

higher authority cannot, in the circumstances, be sustained. 

13. 	In the background of the above discussion, the 

I/L) 	 'ar ius pi eas rai€ d on behalf of the respondents are fout P 

. 	be w, 11Lhout merit. 	The O.A. , therefore, 	succeeds arid
A.  

is 2 

alwd. 	The impugned order, dated 22.8.2000 (Anneure 16) 
N 

stands quashed and set aside. The respondents are directed 

accordingly to reinstate the applicant as E1)BPM, Lathipada, 

with immediate effect. The respondents will also pass orders 

granting consequential f nancial and service benefits to the 

applicant. 

Ii. 	While parting with this order, we feel ncl :ined to 

make an observation in continuation of what we have already 

stated in paragraph 11 above. It appears to us that while 

issuing the aforesaid instructions, dated 13.11.1997, the 

respondent-authorities were under an impression that by making 

the aforementioned questionable provisions therein, they would 

be able La overcome the principles laid down by the courts and 

by this Tribunal. This has been a serious mistake. If the 

law laid down by a Court or the principles upheld by it are 

found to be inconvenient for administrative or other such 

seasons, the course open to the respondents is to approach a 

higher court' for seeking annulment of the law laid down or the 

piinc iples upheld by the Courts and the Ti i banal . Instead of 
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following the aforesaici salutary route, the respondents in 

this case have chosen to stipulate provisions contrary to 

uurt rulings by issuing adminjstratie insti'uc ens 
* 	 In 

these circumstances, we consider it our duty to 	 I HaL 

respondents, on receipt of this order, should proce€d 	u 

have the matters herein examineti at thehi ghost level and 

theefter to issue comprehensive and sell conceived 

afresh 
: 

S.A.T.  EIzvi) ME MBHR ( JUDL. ) 	 MEMBER ( DMN. 


