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CUTTACK BENCH:CUTTACK

ORIGINAL APPLICATION NO,396 OF 2680
Cuttack this the 20/4¢ay of July, 2004

Applicant (s)

Rakindra Nath Behera S
- VERSUS -
Unien ef India & Ors. - Respendent (s)

FOR INSTRUCTIONS
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Whether it be referred t¢ reperters sr net ?

Nhether it ke circulated ts all the Benches ef M4
the Central Administrative Trikunal er net ? _
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CENTRAL ADMINISTRATIVE TRIBUNAL

CUTTACK BENCH:CUTTACK

QRIGINAL APPLICATION NO,39@ COF 2006
Cuttack this the Jo/" day of jbff, 2004

CCRAM:

THE HON'BLE SHRI B.N, SCM, VICE=-CHAIRMAN
AND
THE HON'BLE SHRI M.R.MOHANTY, MEMBER (JUDICIAL)

Rasindranath Behera, agsed aksut 41 years,
S/¢. Gandharka Behera, permanently wsrking
as Sectien Engineer, Office of the Divisienal
Signal & Telecem Engineer, Seuth Lastern
Railway, Samsgalpur
ceoe Applicant

By the Advecates M/s.A. Kanunes
S.R oMisra
M.K.Biswal

1. Unien ef India represented threugh General
Manager, S.E.Railway, Garden Reach, Calcutta-43

2. Chief Persenal Officer,s.E.Rgilway, Garéen
Reach, Calcutta-43

3o Chief Signal & Telecem Engineer, S.E.Railway,
Garden Reach, Calcutta-43

4, D.R.M,, Samealpur, S.E.Railway, Samealpur
Divisien, Samsalpur

sea Respendents
By the Advecates Mrs.R,Sikdar
A.Sikdar
Se.Dutta
C RDER

MR.B.N.SOM, VICE-CHAIRMAN: Applicant (Shri Ra®indranath

Behera) has filed this Original Applicatien ventilating

his grievance with resaré te inactien ef the Respendents-
Railways in premeting him te the pest of Senier Sectien
Engineer in the scale of ks.7450-11,560/- during the yegr
1999, when seme of his juniers were premeted.

2 The facts of the case in nut shell are that

the pest of Senier Sectien Engineer (Telecem) is a selectien
pest fer which he was due te underge suitability test

which was cenducted en 25.4,1997, Hewever, he csuld net
i , ‘
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appear in that test as the call letter ceulé net reach
him fer the reasen that his name was wrenely puslished
as "Rabindranath Mishta" insteaé .f‘Rahiniranath Behera.
The next test was held in 1999, in which he was called
fer the test, But altheugh he éid very well in the viva
vece test, he was net selected feor appeintment kecause
¢f giving him lewer grading on the basis of cenfidentigl
repert. He filed representatien against his supersessisn,
kbut the same was dispesed of by the Respendent Ne,2 (vide
his letter dated 3.1,.208€) with a remark that "the CRs
are net enceuraging, DSTL/SBP té watch him specifically
give guidance for imprevement",
3. The grievance of the applicant is that althesugh
Res, Ne.2 clearly stated in his letter dated 3,1.2000 that
his CRs are net enceuraging en acceunt sf which it weuld
appear that he ceuld net be empanelled in the list ef
successful candidates, But ne adverse cemments were ever
cemmunicated te him. He has further stated that it was
illegal en the part of the Respendents te have taken nete
sf the remarks which were never cemmunicated te him., He
has alse stated that.éebarring him frem appearing in the
suitability test for the year 1997 was alse egually an
unreasenadle act en the part of the Respendents ané thereby
he has been deprived ¢f a legitimate right, fer an advance-
ment.g% his career,
4, The Respendents have admitted in their
ceunter that the applicant's name was incerrectly spelt
in the call letter due te typegraphical errer, They have
alse admitted that the applicant was net selected during

1999 because of his unsatisf actery perfermancz in the
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viva vece test. They have denied thqt there was any
test in the vyear 1998. They have alse aémitted that had
he qualified in the suitaeility test held in the year
1299, he weuld n&¥ have Been given premetien with preferma
benefit at par with his juniers, whe qualified in the
year 1997, On these greunds the Respendents have eppesed
the prayer ef the applicant
5. We have. heard the learned ceunsel for the
parties and perused the materials placed en recerd.
6. The learned csunsel for the applicant
strenususly argueé kefere us that the Respendents having
taken nete »f the alleged adverse remarks centained in
his cenfidential repert have cemmitted an errer in the
matter of premetien, as the rules de net permit te act
en the uncepmunicated aEVersg remarks, During the ergal
argument, the learned csunsal fer the Respendents, while
refuting the allesatien levelled by the applicanf sWemitted

sgainst him,

that had there keen any adverse remark/ this weulé have
been cemmunicated te the applicant. The learned ceunsel
fer the applicant has drawn esur netice te the Railway
Bears's letter bearing Nes.E(NG)II/75 and E(NG)II/78
dated 10.11.1978 and Ne ,E(NG)-1/81/CR/S5 dated 26,36,92.1981,
wherein it has been laid dewn that "any remarks recerded
in the Cenfidential repert ef a Railway servant adversely
reflecting en his perfermance of his basic qualities‘or
petential shall ke treated as adverse; ané that the
agdverse remar ks recerdéed in the Cenfidential repert eof
a Rallway servant sheulé be cemmunicated in writing
irrespective of whether they are censigered remediabsle

oL net te the Rallway Servant cencerned aleng with the
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sUWestance eof the faveurakle remarks centained in the
Confisential Repert". It has Meen admitted by the
Respendents in the ceunter that the applicant ceuléd net
qualify in the suitability test held in the year 1999,
kecause of his unsatisfactery perfermance. It is in this
®ackgreund, it weuld be werthwhile te quete what the
Respendents have replied while dispesing of the appeal
filed by the applicant in this regard, as under :

"Sri Behera may be advised te impreve

his perfermance se as te enawle him te
d® well in future Selectien,

His CRs are net enceuraeing. LSTE/SBP

te watch him specifically te give

guldance fer imprevement",
7. It is alse an admitted fact that the adverse
remarks were net cemmunicated te the applicant and thereby
the Respeondents have violatéﬂ the instructiens issued by
the Railway Beard, as referred te earlier. It is new a
well establisheé law that uncemmunicated adverse remarks
are te be igneree in the interest ef justice ané fair-play.
In fact erder/instructien te this effect has alse been
cemmunicated by the Railway Besard te all the field units
vide their Cenfidential DO letter Ne.98/8%/SECY/ADMN
éated 6.4.19§8, wherein it has keen instructed that i1f the
deficiéncies  peinted eut in the CR are net cemmunicated
te the ceoncerned efficer "the grading of averase sheuld
net ke accepted as valid". Frem thF facts and circumstances
of the case, it appears that the abplicant was either
gradeé 'averase' and/er had received adverse cemments
in his CRs which were net cemmunicated te him, By their

net cemmunicating the adverse remarks te the applicant,

the Respendents-Department have net enly vielated their
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ewn instructiens/guidelines, kBut have alse denied the
applicant reasenasle epportunity te defend his case en
merit, As the adverse cemments were net cemmunicated,
these deserve te be ignered; and accerdingly, we hereby
expunge these adverse remarks,
8. It has alse been admitted by the Respendents
that the applicant ceuld net be called fer the suitability
test feor the year 1997 due te administrative fault. In the
circumstances, it is nekedy's case that the applicant
sheuld suffer fer ne¥ fault of his. The Respendents have,
therefsre, during argument accepted that they are willine
te held a sUpplementary test fer the year 19%7 in respect
ef the applicant and sheuld he succeed in the test, he
weulé ke entitled te censequential benefits,
9. The Respendents in their countef (P§r3-12)
have agmitted that "if he had gqualified in the suitakility
test held in the year 1999, he weuléd have been given
premetien with preferma Benefit at par with his juniers, whe
gualified in the year 1997? Having regard te the abeve
uncemmunicated
facts sf the case, we, therefere, direct that as/adverse
remar ks centained in the CR ®f the applicant were ceonsidered
by the Selectien Cemmittee ef 1998 - ;E;é;r these were te |
Be ienered as per the Railway Beard's instructien(supra),
a review Selectien Cemmittee meeting sertaining te the
year 1998 sheulé, in the first instance, ke cenveneé te
assess the service recerds ef the gpplicant, keeping in
view the directien as containe& in Para- 7 (akeve) and
in case the applicant i$ qualified te be chesen, he sheuld
be given premetien en preferma kasis at par with his

junisrs, whe qualified in the year 1997, as admitted by

the Respendents themselves., In case the review Selectien
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Cemmittee does net find the applicant suitgkle fer
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being empanelled fer the year 199D, a supplementary
test sheuld be heléd for the year 19¢7 in respect eof
the applicant, We further direct that the Respendents
sheuld carrysut the supplementary test as well as the
meeting ef the Review Selectisn Cemmittee within a
peried of 120 d#ys frem the date of receipt ef this
eréer,

19, Fer the feregeoine, we dispese of this
Oesae legving the parties te bear ﬁhéir owﬁ cests,

(/N. SOF )

VICE - CHAIRMAN




