0, A,NO, 260 OF 2000.

olagovinda Prusti, PP Applicant,
-Versus-
Unicn of India & Others. esee Respondents,

12. ORDER DATED 05-09-2001.

Heard gshri p,K,Chand,leamed Counsel for the
Applicant and shri s,Rray,learned Additional standing Counsel
appearing for the RespoOndents and have also perused the

records,

2» In this Original Application, the Applicant has
prayed for fixing his pay in the post of Engineer‘w\?, Black
smith (in short ms) Gr.III w.e,f. 10=11-1993 till the next
date of promotion and pay the benefit accerding to the Estt,
S1.N0,135/99,His second prayer is that on promotion to the
post of EBS Gr.II w.e.f. 2.7,99,his pay should be fixed in
the scale of ®Ss Gr,II i,e. R, 4000-6000/= and his third prayer

is for getting the arrears alongwith interest,

3. Respordents have filed counter opposing the

prayers of the Applicant, Applicant has filed rejcinder and
Respondents have filed reply to the rejeinder.Learned

counsel for the appldcant wanted time to ootain instrmucticn

with regard to the averments made in the reply to the rejeinder,
As we have indicate@ that any new fadts urged in the rejeinder
and reply to the rejeinder, will not be taken into consideration
the prayer for adjournment made by leamed counsel fer the
Applicant is rejected and the matter is taken up for

hearing,
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4, For the present purpose,it is not neCessary to

go into toc many facts of this case,

5. so far as the first prayer of the applicant

for fixing his pay in the scal2 of ES Gr.1II frem 10,11,

1993, respondents have stated that the pay of the applicant

has actually been fixed and payments made on 22-8-2000.It

is also submitted by learned counsel for the applicant

that he has received the payment ,The only point to noted.
: ALy

in this connection/\that fixation cof pay in the grade of E3S

Gr.III which is admittedly due to the applicant was done

7 yvears afterthe amount necame due ,Applicant was promoted

in 1993 and pay fixation was done conly in 2000 presumably

after getting the notice of the present 0,A,- but as in

the instant case this prayer has already oeen met,it is

not necessary to deal further h;’taé, matter,

6. Second prayer of the appliant regarding payment
of his saldry in BS Gr.II.Applicant. E’)r Deing promo ted
to the post of ®sS Gr.II,he is required to pass a Trade
lest,He has passed the said Trade test as it appears from
the result of the Trade Test published at annexure-2.1It is
submitted by learned Additiomal Standing Counsel that in
Annexure-2 it has Deen menticned that the above passing
of the trade test is subject to the cleardnce of pending
vigilance case, disciplinary and appeal cCases,if any.we do
not see any relevance petween pendency of a vigilance
case and Disciplinary and appeal Cases with regard to
passing of the applicant in the Trade test.Trade Test is
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conducted for judging the technical suitability of a person
for promoticon to higher post,After a person appears in a
Trade test,he either passes or fails.His passing of Trade
Test can not pe stopped due to pendency of pisciplinary
Proceedings against him, In view of this, it must oe held
that the fact that the applicant has passed the Trade test
and the result % Wo;t.ified in the order at Anlnexure-2
@stindependent of pendency of any disciplinary proceedings

against him, we declare accordingly.

s Applicant's case is that in order dated 2-7-5%

at Annexure-3,he was promoted fromithe: grade of S Gr.III

in the scale of B.3050-45%/= to the post of s Gr.II in
the scale of R, 4000-6000/- and be was posted in the same
place in an existing vacancy,Applicant accordingly gave his
joining report en 7.7.1999 which is at Annexure-#,Applicant'sg
grievanCe is that even though he had joined in the
promotional post his pay has not been fixed in the higher

scal e, Respondents have stated that as departmental proceedings
are pending against him even though he was ordered to oe
promoted his promotionsf was not given effect to 7and even
after the applicant jcin% in the higher post)no higher
responsinility has been allctted to him,we are not prepared to
accept this propostion pecause if disciplinary proceedings

are pending against him the appropriate course of acticn
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would have been not to promote the applicant and await
the result of the disciplinary proceedings, we are also
not prepared to acCept the proposition that even after
the promoticnal order has Deen issued and after the
petitioner jecined the promoticnal post and worked
there he was not entrusted with responsipilikty of the
higher post. Even if it is taken for argument sake that
the applicant after his joining as ®BS Gr.I1II was not
entrusted with the responsibil ity of S Gr.II

o ke basw ofew 2 - X
_At must be held thst, the decision not to entmst amm e oM tand

even then

higher responsibility)though he was appointed to higher

post sad—fep-~this-en&hei_aweoune the pay of the promoticnal

pest can not pe withheld from him, Respondents have stated
that in FPebruiary,¥=%2 they issued a corrigendum to the

A

order dated 2,7.,1999 stating that persons who have been
promoted to higher grade will not get the salary of higher
grades till disposal o©of the disciplinary proceedings against
them, They have alsc' stated that the Disciplinary Proceedings
wage pending against the applicant at that timeym\,the
conclusicn of which he was visited with punishment of
stoppage of inCrement,As the apglicant has been given promotiocon
notwithstanding with the pendency of the disciplinary
S\rw proceedings and as the applicant has jecined the higher post,
the pay of the promotional post can not be denied to him,
In view of this)we direct that the applicant should be
allowed the scale of pay of the post of ms Gr.II from the

date of his joining on 7.7.1999, Thi s prayer of the

applicant is disposed of accordingly.
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3, The thir prayer of the applicant is for payment
of interest,Leamed counsel for the applicant has prayed
for payment of interest on both items for payment of his
salary and arrear as BS Gr.III and payment of interest
on arrears in respect of his salary in s Gr.II.So far as

PNV
arrears of salary in the grade of E3S GE°IIAwe note that

were
the Respondents /under a general misconception with regard

to implementation of the order dt.2.7.1999 and in view of

this the prayer for interest in respect of arrears offi payment

of salary in the rank of ®s Gr,II is held tope without any
merit and is rejected .But so far as payment of interest
in respect of arrear salary in the grade of E3s Gr.III

is concerned)from the counter of the Respondents it is
absolutely clear that the applicant was entitled to the
fixation of salary under FR 22(C) and on the filing of
the application he has bDeen allowed the arrears, Respondents
have not indicated any reason why the salary was not
fixed and paid earlier in accordance with Riles when he
was given promotion to S Gr,IXI.In view of this,pecause

4
of the delay,we direct that the Respondents should pay

—£) the applicant interesst at the rate of 12% per annum

w.e.,f, passing of six months from the date of his joining

as BS Gr.III till the date of actual payment, This exercise

should pe done within a period of % days from the date of

receipt of a copy of this orler.
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9, In the result, therefore, the Original Application

\ is partly allowed.No costs,
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