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QU TTACK B ENCH; UTTAKK,
ORIGI NAL APPLICATION NO, 255 OF 2000,
outtack, this the day of May, 200B.
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CORAM:

THE HONOURABLE MR, SOMNATH SOM, MECE-CHAI RMAN
AND

THE HONOURABLE MR, G,NARASINHAM, MEM3 ER(JUDICEAL) .

SRI SRIRAM SA@AR,ITS,

59 years,S/o.J.Sagar presently serving

as Chief Conservator of Forests, '
Mahanadi Coal rields Ltd.,BRubaneswar, ey APPLICANT,

By legal practitioner; M/s. A.k.Mishra,
J.Sengupta,
B.B.Acharya,
D.K,Panda,
PQ RoJoDaShl
G.Sinha,
advocates,

- VERSUS -

le Union of 1India represented through its
Secretary,Ministry of mvi ronment and
Forest,C@ Complex,Lodhi rRoad,New Delhi,

2. Union of India represented through its
Secretary,Ministry of Mines and Minerals,
Department of coal,Sashtribhawan,New Delhi,

3 State ©Of Orissa through Secretary to
G vernment of Orissa, Forest & mvironment
Department,Bhubaneswar,

ccee RESPO NDENTS.

By legal practitioner
for respondentsl&2 Mr.S.Behera, ASC.

By legal practitioner
fOI Res.NO.B. Mr.K.COMOha[lty'
GOVt.AdwCate.




O RD ER

MR, SOMNATH SOM, VICE-CHAT RMAN;

In this Original Application, the applicant has prayed
for quashing the order dated 7.1, 2000 transferring him from
the post of chief Conservator of Forests,KL to the post of
Chief Conservator of Forests,Mahanadi Coal Fields Ltd,

(in short MCL).Second prayer is for a direction to the state
Government to abolish the post of chief Conservator of
Forests in MCL and the third prayer is for a direction
to the Secrefzary.Forests and Egnvironment Department, @vt,
of Orissa ,Respondent No.,3 to consider his representation

dated 6, 4,2000 at Annexure-6,

2. Applicant is a member of the Indian Forest Service

Mishra,another memoer of the Indian Forest Service was
transferred as CCF, MCL,Burla,shri Mishra,however,did not
join that post and 1in the impugned order at Annexure-l,
applicant was transferred and posted as CCF,MCL with
tempOrary headquarters at Bhubaneswar and sShri Mishra was
posted as CCF,KL.The earlier order posting shd Mishra as
CCF,MCL,Burla was cancelled.In the transfer order it was

mentioned that office of the CCFR,MCL is declared as

equivalent in status and responsibility to the post of CCF

under the State Government, In pursuance of the order, the
applicant joined his new post and is continuing as CCF, MCL,

Bhubaneswar,On 19,1,2000 applicaent made a representation to




the Secretary, Forests and pnvironment Department(Opp. Party
No,3) pointing out his difficulty stating that he has not
been provided with any office accommodation or any other
anciliary facilities to work and function in the pest ‘
of CCF,MCL.On 5,2,2000,he pointed out in a further |
representation that he has not been paid his salary for
January, 2000 nor has he been provided with any office
accommodation, tel ephone and the work is not such that
it would réquire a senior officer of CCF rank to be
posted.He, therefore,prayed for his repatriation to the
Govt, and for abolition of the post of CCF,MCL.On

4,2,2000, @vt,wrote to the Chairman and Managing Di rector,

"»\\MCL to provide the petitioner with Telephone,Pa, vehicle
A_‘and other facilities,On 29,2,2000, applicant was infomed
":'by the General Manager,MCL tO receive his salary from
MCL, Headquarters,Burla, On 1. 3.2000 thé applicant filed
a further representation stating that necessary minimum
facilities have not been provided to him, He has also not
been given any posting order as is required to be given
by the foreign employer.He also pointed out that he is
going to superanmuate from @vVt,service im August,
2001 and as such, he prayed his repatriation ba;ck to
'“Jl'Jom-
Government but no action was taken on his representation,
He filed a further representation on 6, 4,2000 pointing
XX@ ‘out that it would be difficult for him to continue on
deputation and he will not be getting his pensionary dues,

He also stated that the order of transfer shows nonapplication

of mind and he again prayed for abyolishing the post and

repatriating him to Gvemment,Applicant has stated that he
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has béen posted as CCF,MCL only in order to accommodate
shri B,K,Mishra,who was transferred to that post on
23,3,1999 but did not join,He also stated that the post

of CCF,MCL has been declared equivalent to the post of
CCF in the Department in a mechanical mannei and merely
by a declaration the equivalence is not estaolished, He
has also stated that there is no work for a CCF at MCL.
The MCL also had not made any request to post an Officer
of the level of CCFr on deputation,His term of deputation

has not pet been finalised nor communicated to him, and

this will create complications in future for getting his
pensionary benefits after his superannuation, He has further

\ stated that the order of deputation has been passed in

lviolation of mile-6 of IFS (cadre)Riles,1966 and mule 9
 of IFS (Pay)Rules,1968,It 1is not necessary to record

the details averred by the agplicant in this regard oecause
these will be considered at a later stage.He has also
stated that the post of CCF,MCL is not mentioned in IFS
fixation of cadre strength regulations and it is not a
cadre post,I+ is further stated that the State vt ,have
no competence tO deClare the post as eguivalent to that of
CCF without approval of the Central @ vt.He has also
&S\)ﬁ) stated that the ormder of appoiatment has not yet been
issued by the MCL even though he has al ready joined the
organisation,Hs has stated that no action has been taken on
his representation and no intimation has been sent to him,
He has also stated that as per cadre strength regulation

and cadre rules a cadre officer can not be posted to a

non-cadre post ,0n the above grounds, he has come up in this
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Original Application with the prayers referred to earlier,

3 In this case, the Union of India, Respondents 1 and

2 have not filed any counter .shri s.Behera,learned ASC
appearing for the Union of India submitted on 28,2.2001

that it is necessary for the @vt.of India to file counter
in this case and on his request four weeks time was allowed
to file counter by the Responderlts 1l and 2,@ven though
granting of further time was op_0Osed by the counsel for the
applicant,Cn 22,3,2001,learmed @SC,Mr.Behera, appearing for
the Unicn cf Ipndia submitted that Qovt,of India does not want
to file any counter.Before proceeding further,we must note

with strong disapproval the actiocn of the learned AsSC appearing

/after expiry of the time it was submitted by him that the
\":»-._-: ‘Union of India does not want to file any counter,In this
| process,consideration of the grievence of applicant has
been delayed by the Union of India, Respondent No,3 i, e,
State of Orissa represented by the Secretary, Forests amd
mvironment Deptt.,has stated in his counter that creation
and abolitiom of post is & matter which falls within the
exclusive jurisdiction of the @vt,and the applicant can not
make any prayer in this regard,It is further stated that
SSQ(() " transfer of officers are always made in public interest or
admini strative grounds and in the interest of Govt.work and
there is no question of nonapplication of mind in the case
of the transfer of the petitioner to the MCL.With regard
to the impeding date of superannuation of applicant,
Respondent No.3 has made the following averments in para 5

of his counterg
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\of this, there is no need for any request from MCL to post
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“"The apprehension of the petitiocner that he would
not get his pensiocn if he continues in Mahanadi
Coal Fields Ltd.,on deputation is totally unfounded

and a mere apprehension can not pbe. a ground for a
Cause of action to Dbe agitated®,

Respondent No,3 has denied that the transfer has been
made €0 Q@ccommodate shri B8,K,Mishra,as CCF (RL.It is
stated that the post of CCF,MCL has bDeen created for
some specific purpose and for administrative reasons, The
contention cf the applicant that there is no sufficient
work for an officer of CCF's level in that post is not
correct as the @vt.is the best authority in the matter,
It is further stated that the post of CCF has been
Created by the MCL and an officer in the rank of céF
has oeen continuing in that post for a long time.BeCause

3 .
'one officer in the rank of CCF, Moreover, this is an internal

& &k
®/ matter Detween the State Govemment and the Mahanadi coal

Fields Ltd. and the applicant can not have any arievance in
this regard,I+ is further stated that sanction of the temms
and conditions of deputaticn is routine nature of work

and this will be sanctioned in due course,It is further
stated that this will not create any complicaé@w after the
superannuation of the applicant, Respondent No\{gml';as further
stated that the transfer order is not viclative rule 6 of
IFS cadrerules.Tt i_s stated that the post of CCF,Ww, is not
cadre post ,It is a post under state deputaticn reserve

post and has bDeen declared equivalent to that of CCF.On the

aboOve grounds, Respondent No.,3 has opposed the prayers of

the applicant,

a



fhat the public purpose is behind the transfer.simila rly,
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4, In his rejoinder, the applicant has pointed out that
equivalence of a post has to be declared not only with
regard to the pay attached tc the post but with regard to
the duties and responsibilities of the post and in the
instant case,the equivalence has peen declared without any
application of mind.He has pointed out that his prayer for
seeking a@abolition cf the post of CCF, MCL is based on the
letter dated 13,7.1988 of the Chairman um Managing
Director,MCL enclcsed at annexure-8 of the O,A, This letter
was issued much before the posting order in fawour of the
applicant.It is further stated that even though creation

m.
Courts and Tribunals can not shut their eves to the whimisical

and abolition of posts are exclusivdvth&e\reiecutive functions,

action and decision if any taken by the Govt.jhen a transfer

. omder is questioned on the ground of there being no pubdic

purpose,it is obligatory on the part of the Govt,to show

3

in case when equivalenc eis challenged, @vt,must show

that the post is indeed Bguivalent in all respects to the
post of CCF . It is also stated that mere sending

of a letter Dy the Forest Deptt, to MCL did not aosolve
them of their responsibility in #&nsuring that the applicant
is able to function as CCF smoothly.It+ is also stated that
notwithstanding soO many representatcions, the applicant has
not yet obeen provided with office tel ephone, PA, vehicle ,
Orderly and oher facilities to enable him to function

as CCF,MCL.with regard to sanctioning the tem of deputation,
the applicant has pointed out that he was on deputation

to OFDC from. 1985 to 1988 and till the date of filing of

rejoinder, the services of the petitiotner on deputation to
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OFDC have not been regularised,It+ is alsC stated that
Shri B,K.Mishra,on his transfer as CCF, MCL,KL went on
leave.He had never represented: for cancellation of the
transfer and nomithstandingkany ebjection from his

side to join as CCF, MCL, the trar‘fg;er order has been
Cancelled and he has been accommodated in place of +he
applicant and the applicant has been posted as CCF, MCL
It is further stated that in the past shri sc Bohidar, the
first officer,who was posted to MCI, had written letter
stating that there is no adequate work,subsequently ,
shri p,singh and A,B,Tripathy were also posted and they

have als o expressed thet there is no sufficient work

.. Of an officer of CCF rank in thatpost.Applicant has

yfurther stated that till date,the tem of his deputation

has not been finalised even though he is shortly going

“to retire on superanmuation, ppplicant has made further

averment with regard to his contention that the transfer wader
is viclative of rule 6 of IFS Cadre rules and the post is

not g state deputation reserve post,It is also stated that
MCL is not @ Company controlled by the State Govt.or Govt,

0f India and therefore, without the consent of the applicant,
he could not have oeen sent on de;utatingzegf it is taken for
argument sake that it is a State deputation reserve post.
Applicant has further stated thét on an earlier occasicn

one shri P,singh,wassent on deputation to CCF,MCL and one
shri Harinarayan Sehu wasS allowed in turn to continue as CCF
in the office of the PCCF,0rissa,Bhupaneswar,In an OA filed

by shri p.singh,IFs, the state Govt,have taken the specific

stand that as shri sahu was due to retire shortly it would
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not be correct to continue him on deputaticn and that is

why he was brought pack to the Govt., but the same
consideration has not been applied in case of the
applicant.On the above grounds, the applicant has reiterated

his prayer in his rejoinder.

S. We have heard shri Aswini Kumar Mishra,learned
counsel for the Applicant, shri K, C,Mohanty,learned @ vt,
Advocate appearing for the State of Orissa; Respcndent No, 3
and shri s,Behera, Leafned Additional Standing Counsel
appearing for the Unicn of India, RrRespondents 1 and 2 and
have also perused the records,

6, Respomdent:-No,3 has filed two Memos dated 19,5,2001

and 2,5,2001 enclosing certain documents.Counsel for the

, applicant has filed Memo of citation as also Xerox copy of

IFS cadre schedule and these have Deen taken into consideration

7. It has been submitted by shri K,C,Mohanty, learned
counsel for the applicant that after issue of the impugned
order dated 7,1,2000 applicant has joined the post of cCrF,
MCL and as the transfer order has been given effect to

the Original aApplication has become infructuous, It has

also been submitted by learned @ vernment Advocate that'in
this Original Application, the applicat has come up with
miltiple prayers and on this ground the Original applicati@n
is not maintainable, we hawe considered these two submissicns
Carefully,In the present application, applicant has prayed for
quashing his transfer order on certain grounds like

noncompliance of the statutory rules etc, which will be

referred to further in this order, Even after his joining
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these points subsist and it can not be said- that merely
by the fact of his jeining ,the applicant has lost his
right to challenge this transfer order.If that de the case,
then in every case of order of transfer, where stay is
refused and where the concepned officer joins the new

place of posting,by the fact of his joining, the application
would become infructuous,In view of this we hold that
merely by the fact of applicant's Vjoin.ing, the post of CCF,

MCL, the CA has not become infructuous,

8. As regards, the secocnd ground we find that the

prayers made by the applicant are consequential and

are‘closely inter-related and in view Of this, the

7 pplicatié&n can not be said to be suffering from plural
remedies, This contention is also accordingly rejected, The
"applicant has prayed for quashing the order of transfer

on various grounds which are discussed below,

9, The first grocund urged by the applicant is that
he has been sent on deputation to MCL and such
deputation is in viclation of Rule 6 of IFs Cadre rules.
rRespondents have taken the stand that as per the IFS
fixation of cadre strength regulation in the schedule
to regulation, the strencth of IFS Cadre in Orissa has

been shown as 121 which includes 18 posts as State

1

deputation reserve,It has been stated that CCF,MCL is a
post in State deputation reserve. The relevant portion

of Indian Forest Service {(Cadre) Rules, 196f is
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quoted below: ,
*6.DEFUTATION OF CADRE OFFICERS - (l) A cadre officer
may,with the concurrence of the State Gvernment or
the state @overnments concemed and the Central
Government,be deputed for service under the Centrd
Government or another state @vemment or under a
company, association or oody of individuals,whether
incorporated or not,which is whally or substantially
owned or controlled oy the Central Government or by
another gstate @vernment #,
18 posts shown as state deputation reserve has Deen menticned
in the schedule to the IFS fixation of cadre strength
regulation, 1996, mule-2 of this regulation lays down that
the post nome on and the strength afd composibion of the
Cadre of IFS in each of the state shall be as specified in
the schedule to this requlation,In view of this,State
deputation reserve posts which are included in the schedule

aze the posts bome in the cadre but with an importan€e

Comes to 74,State deputation reserve is takeﬂ as 25%

of the 74 i,e. 18 posts just as Central degutation x:eservé
is teken as 20% of the 74,In the case of Central deputa;icn
reserve and State decutation reserve, specific posts are not
identified and therefore, clause-6 of the cadre rules is
attracted while sending officers on deputation under State
deputation reserve posts,Ha@ the post to which the applicant
khas been transferred,been an identified cadre post then
State oovt.w-ould have straightaway posted a cadre officer

to the cadre post without cleariance of any other authority,
Rule-6 inter alia provides as quoted by us aocove, that a
cadre officer may with the concurrence of the state Govt,

or the state Covernments concerned and the Central Government

be deputed for service under the Central Govemment or another
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State Government or under a company, association or oody of
individuals,which is wholly or substantially owned or
centrolled by the Central Government or by another State

G vernment,In the instant case Respcndents have rightly
pointed out that MCL is a Government of India undertaking
and is substantially,if not,wholly controlled by the Central
Government .But for deputing a cadre officer to that post
under clause-l of Rule-6 concurrence of the caoptral Covernment
was gequired, applicant has specifically pleaded that
clearance of the Central Govt,i,e. Ministry ©of Environment
and rorest,which is the cadre controlling authority has not

been taken, Respondent N©,3 has made no averment in this

"regazd except showing that priér to the applicant they have

%
47/

)

posted other officers of the IFS cadre to the above post,
such action can not nulify the specific provision in the
rule quoted by us above and therefore, we must hold that
in this case the concurrence of the Central GO vernment has
not been obtained.It is alsc to pe noted that Respondent
No.3 has not pleaded that concurrence of the Cgntral
@®vernment has been opotained at a later stage, This
contention of the appliCaht,is therefore,upheld. Counsel
for the applicant has relied on the decision of the
Hon'ble High court of Delhi in the case of PREM PARVEEN
VRS, UNION OF INDIA AND ORS reported in 1973(2) SLR 659
in which it has been held by the Hon'ble High Ccourt that a |
@vt, servant recruited to a particular cadre can not be
compelled to serve out side the cadre.That view was taken

in the context of the provisions of FR 14 and 15 and moreover,

we have held that the post ofACCF,MCL is a non-identfied post
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within the cadre and therefore, on the strength of the
above decision, the applicant can not claim that there has

a
been / transfer to outside the cadre,

10. Next contention of the applicant is that transfer of
applicant to the post of CCF,MCL is in violation of R1l e=9

of IFS(pay)ules,1968,.Relevant porticn of rRule-92 is quoted
below g

®O, PAY OF MEMBERS OF THE SERVICE APPOINTED TO POSTS

NOT INCLUDED IN SCHEDULE III - (1) No memper of the
service shall be appointed to a post other than a post
specified in Schedule-III,unless the state @vernment
concerned in respect of posts under its control,cr
the central Government in respect of posts under its
control,as the case may pe,make a declaration that

the said post is equivalent in status and responsidia
lity to a post specified in the said schedule®,

In the schedule to IFS Pay Rules,1968 certain posts of the
cadre have been identified not by numbers but by thelr levels
and pay scales.On a reference to this, it is Clear that the
posts mentioned in the schedule is some of the identified
pOsts out of 74 posts in the cadre schedule referred to by
us earlier,mule-9 provides that no memder of the service
shall be appointed toa post other than a post specified

in the schedule BII unless the State Govt.concemed in

respect of the posts under its conkrol and Central Govemment
in respect of posts under their control make a declaration
that the said post is equivalent in status and responsibility
to a post specified in the schedule.In the instant case in
the impugned order at Annexure-l, there is a declaration
that the post of CCF,MCL is equivalent in status and
responsibil.ty to the post of CCF under the state Govt,This
declaration of eguivalance has pDeen challenged by the

applicant.It has Deen submitted DY him that there is no work

T R T Py O - P TRt |
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in MCL for an officer of the rank of CCF,In support of
this it has alsc been stated that the applicant on his
joining has not peen provided with any office accommodation,
tel ephone, PA,cffice vehicle etc, He has also stated that
on his joining,he was even not getting his pay.Only after
he represinted to the state @vt,and the state Govt.,wrote
to the MCL that he has got his pay from Fedbruary, 2000,
Applicant has stated that equivalance is to be detemined

on the basis of work and responsibility of the post and not

on pay alone.H, has also stated that his contention that
‘&ﬁhe post does not have any work which has to be attended to
Elvy an officer of CCF rank i$§ bome out by the fact
gf.;-“that several of: Hf(!s predecessors of the applicant in the
d Same rank had wrigtdg ‘to the state G vt, stating that there
is no work for them in MCL,Applicant has also enclosed to
his rejoinder a letter from Chaiman um Mp ,MCL dt.13.7.9
Stating that CCF in MCL can not oe of much use and the
officer should oe placed more appropriately in the Steel and
Mines Deptt.as Spl.Secy.s0 that with aﬁﬁtopriate delegation
Of power he can be useful to MCL \}\bémeet the salary
and allowances and other related eXpt?s‘es by placing funds
with the Steel and Mines Department ¢ Applicant has stated
that in view of the letter; @lso there is no need for this -
post of CCF in MCL,State Govt.in their dounterhave stated
that it is for them to decide whether there is need for a
post of CCF in MCL and the applicant can have no say in the
matter, The power of state Govt,to declare a post equivalent

to a cadre post has been considered by the Hon'ole SC in several




-
\‘i’ ,

&
ES

» .
dcx 9% o
T30 xat*

Jdwo !

-15-

decisions in the past. On the question of equivalence,
the learned counsel for the petitioner has relied on the
decision of the Hon'ble Supreme Court in the case of

E.P.Royappa. v. State of Tamil Nadu and another, ATR 19074

SC 555 and the decision of Chandigarh Bench of the

Tribunal in the caswe of Gurnam Singh v. Union of Tndia

and others, 1993 (2) SLR 167. Before considering these

two decisions, it is necessary to note the
selfcontradictory stand taken by State of Orissa in their
counter on this point. Tt has been specifically averred by
the State of Orissa in page 3 of the counter that the post
of CCF, MCL, is not a cadre post: Tt is A post under State
Deputation Reserve. We have pointed out that under
ﬁegulation 2 of Indian Forest Service (Fixation of Cadre
Strengh) Regulations,1966, the posts borne on, and the
strength and composition of the cadre of the Tndian Forest
Service in each of the State shall be as specified in the
schedule to these regulations. Tn the schedule to the
Regulations relating to Orissa, 18 posts under State
Deputation Reserve have been mentioned and therefore the
State Deputation Reserve posts are cadre posts but are
non-identified cadre posts. Thus, the contention of the
State Government that the post of CCF, MCL, is not a cadre
post is not correct. Under Rule 9 of the Tndian Forest
Service (Pay) Rules, 1968, whenever a member of the
Service is posted to a post other than those mentioned in
Schedule TII to the Rules, an order of equivalence is
necessary. In this Schedule relating to Orissa, naturally,
non-identified cadre ©posts are not mentioned and

therefore, under Rule 9, a declaration of equivalence is

necessary and the State Government have in their impugned
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order of transfer, declared the post of CCF, ™CL, as
equivalent to the cadre post of CCF. In E.P.Royappa's
case(supra), followed in Gurnam Singh's case (supra), it
has been held that equivalence has to be declared not
mechanically but afterAtaking into account the duties and
responsibilities of the post to which the cadre officer is
being deputed and the Hon'ble Supreme Court have held in
E.P.Royappa's case(supra (vide paragraph 82) that
notwithstanding the declaration of equivalence it is open
for an officer to urge that the post to which he is
appointed is in truth and reality inferior in status and
responsibility to the cadre pest with which it has been
declared equivalent. The Hon'ble Supreme Court have also
held that burden of establishing this would undoubtedly be
very heavy and the Court would be slow to interfere with
the declaration of equivalence made by the Government. The
learned Government Advocate has submitted that declaration
of equivalence is a matter to be decided by the State
Govermment and this cannot be interfered with by the
Tribunal. We are unable to accept the above proposition
because in Gurnam Singh's case(supra) the validity of the
declaration of equivalencé with a post in Tndian Forest
Service was challenged and the State Government took the
stand that declaration of equivalence is not justiciable.
The Bench todk the view that in consideration of their
finding with regard to mala fide and bias, it is not
necessary to deal with the question of wvalidity of
declaration of equivalence. Even then they went into the
concerned file of the Department and noted that in that

case the declaration has been made in the same note

whereby the applicant therein was sought to be transferred
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and there is no examination of the proposal in the usual

mode. The Forest Minister had also not been associated
with the proposal and.in view of this, it was held that
the ground assailing validity of declaration of
equivalence cannot be deemed to be devoid of merit. From
this it is clear that whether declaration has been rightly
done or not is a matter which is justiciable. But as the
Hon'ble Supreme Court have held in E.P.Royappa's
case(supra) the burden lies on the persoa challenging the
declaration of equivalence and it is a heavy burden. Tn
the instant case, the applicant has stated that Ehere is
no adequate work of an officer of the level of CCF in MCIL.
He has also stated that several of his predecessors in
that post have also written to Government 1like him
stating that there is no need for an officer of CCF level
in that post. Tt is also stated that M™CL has not
provided him with office accommodation, P.A., telephone
and office vehicle..What is more is that the applicant has
brouéht on record the letter dated .13.7.1998 from
Chairman-cum-Managing Director, MCL, addressed  to the
Chief Secretary to Government of Orissa, in which ™MCL has
stated that the post of CCF in MCL cannot be of much use
unless the officer is placed as Special Secretary in Steel
& Mines Departmént and is delegated with adequate powers.
As already noted, the applicant has not stated the nature
of work he has been called upon to do as CCF, MCL after he
has joined there in January 2000. It is, theefore, not
possible for us to determine whether the work there
justifies posting of an officer of the rank of CCF, or in
other words, if the declaration of equivalence is proper.

The fact that he has not been provided with office
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accommodation, P.A., telephone and vehicle, no doubt goes
to show that the post of CCF, MCL, is not considered as
one of sufficient importance by MCL. Otherwise, they would
have provided him with office accommodation, P.A.,
telephone and vehicle, without which an officer of the
rank of CCF cannot function. But besides this, in view of
absence of specific averment of the work ‘which the
applicant has been called upon to do as CCF, MCL, it is
ﬁot possible to hold that the declaration of equivalence
has been done in a mechanical manner. Tt is also to be
noted that prior to the applicant several officers of CCF

rank have held that post. Both in the cases of E.P.Royappa

and Gurnam Singh's case (supra) the petitioners were being

transferred- to posts specifically created for the first
time and declared equivalent to their cadre posts. This
contention of the petitioner is accordingly held to be
without any merit and is rejected.

11. There 1is, however, another aspect
arising out of the above contention of the petitioner
which requires consideration. State Government have
indicated that this is a State Deputation Reserve post.
The applicant has made specific averment that there has
been no request from MCL for posting an officer of the
rank of CCF. State Government have énclosed a letter
dated 22.3.1995 with a memo in which MCL has asked for
upgrading the post of Conservator of Forests who 1looks
after forest clearance as required under Forest

Conservation Act to that of CCF. The State Government have
made an averment that a post of CCF has been created by

MCL. This having been denied by the applicant's counsel -
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during hearing, we have <called wupon the concerned
verificant of the State Government's counter to produce
the order of MCL creating a post of CCF as such an order,
if it be in existence, would have been sent to the Forest
Department. As no such order was filed the concerned
verificant appeared in person before us and indicated that
as in March 1995 MCL had asked for upgradation of the post
of Conservator of Forests to that of Chief Conservator of
Forests, they must have created the post. %YWe are not
inclined to accept the abhove proposition. Before sending
an officer on State Deputation to a public sector
undertaking, it has to be ensured by the State Government
that a post of CCF exists in MCL. Moreover, this request
came in 1995 and thereafter in 1998 the
Chairman-cum-Managing Director has written in his letter
dated 13.7.1998 enclosed by both the applicants and the
State Government that the post of CCF is not of much use
in the MCL. In view of this, it is clear that MCL did not
ask for deputation of an officer of the rank of CCF at the
time the applicant was so deputed. Even for posting an
officer against StatevDeputation Reserve, it is necessary
that the borrowing authority should ask for such
deputation of an officer. TIn the absence that in the
present case it cannot be said that the applicant has been
rightly sent on a State Deputation Reserve post. The
order posting the applicaﬁt as CCF, MCL, is also held to
be bad on this ground.

12. The next aspect of the matter 1is the
contention of the applicant that he will be superannuating

in August 2001 and it is necessary for him to come back to

the Department rather than remain on deputation on the




date of his superannuation as this will result in

complication for settling his pensionary dues. He has also
stated that even though he has joined MCL in January 2000,
till the date of filing of rejoinder on 25.1.2001, i.e.,
for one year, the terms of his deputation have not been
finatised and communicated to him. He has also stated that
earlier he was on deputation to Orissa Forest Corporation
Ltd. froml985 to 1988. But even after passage of thirteen
years the services of the petitioner for that period have
not yet been regularised. The State Government have made a
bland averment that being on deputation would not present
any difficulty for finalisation of the pensionary
entitlement of the applicant on his superannuation. Tt is
also_ stated that issuing of terms of deputation is a
routine matter. We have considered the rival submissions

carefully. If sanction of terms of deputation is a routine

matter, as has been mentioned by the State Government,
then it should not have taken them an year to issue the
terms of deputation. The gtate Government have filed
certain documents at the time of hearing. But they have
filed no document controverting the stand of the applicant
that his period of deputation in Orissa Forest Corporation
from 1985 to 1988 has not yet been regularised and that
&3”‘0 ‘ for the present period of deputation the terms of his
deputation have not been settled and issued. Lastly, the
applicant has stated that in a case filed by Paramatam
Singh, the State Government had taken the stand that
H.N.Sahu had to be brought back to the Department
necessitating transfer of Paramatam Singh as CCF, MCL,

because H.N.Sahu would be retiring shortly. We have called

for the record of OA No.592 of 1997. The averment made by
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the applicant is not correct. In that case H.N.Sahu was
brought in the place of Paramatam Singh who was working as
Director, SFP and was transferred to the post of CCF, MCL,
in place of one S.C.Bohidar and not in place of H.N.Sahu.
In thaﬁ case the State Government in paragraph 6 of their
counter to OA No. 492 of 1997 had made the following
averment:

«....Since Sri S.C.Bohidar is to
retire soon, he would have faced prchlems in
the matter of finalisation of pension and
other retirement benefits unless he is
withdrawn to the department. This would be
apparent from Annexure-7 of the Original
application (last 1line) written by Sri
S.C.Bohidar." .

From this it is clear that in case of Shri S.C.Bohidar,

the State Government upheld his contention that being on

deputation at the time of superannuation will present
problem for finalising the pension matters of Sri Bohidar.

On the very same stand taken by the applicant in his

numerous representations no consideration has been shown

by the State Government. On the contrary, the stand taken
by them on this point with regard to this averment of the
applicant is totally contrary to the stand taken by them
in the case of S.C.Bohidar in the O.A.No. 492 of 1997. Tt
cannot be the position that pension rules will be applied
differently in respect of two officers. We have,
therefore, no hesitation in holding that by treating the
case of the applicant differently from the case of Shri

S.C.Bohidar, the applicant has been subjected to hostile

discrimination and the State Government have taken a stand

which cannot but be held as arbitrary and discriminatory.

In consideration of the above, we allow the first prayer

of the applicant and quash Annexure-1, the order of his

transfer/posting as CCF, MCL. He will be deemed to have

continued under the State Government during this period.



The State Government (respondent no.3) is directed to give
him a posting in the State Government within a period of
fifteen days from the date of receipt of copy of this
ofder.

13. In view of our above érder and direction it
is not necessary to pass any order on the third prayer of
the applicant for a direction to the State Government to
consider his representation. As regards the second prayer
of the applicant for abolition of the post of CCF, MCL, we
direct that the State Government should take a view on
this aftef full consultation with the Mahanadi Coalfields
Ltd. authorities and if it is decided to continue with the
post, then posting éf an IFS officer of appropriate rank
to be decided in consultation with MCL can be made by the
State Government only if MCL asks for deputation of such
an officer.

14. With the above observation and direction,
the Original Application is partly allowed. No costs.
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