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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH, CUTTACK

rigindal Application No. 227 of 2000
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Cuttack, this the 9&Mday of Jan’ ,2005

Manoj Kumar Swain eessee Appuclnt
Vs
Union of India & Others ®ssccs Respondents
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1. Uhether it Wz referred to repacrters or mot ? TS

2¢ Whether it be circulated to all the lenche; of the

Central Administrative Tribunal or not ? ~4
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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH, CUTTACK

Original Application No. 227 ef 2000

Cuttack, this the 5ghday of 7Jgy) 2008

CORAM 3
HON'BLE SHRI BeN.SOM, VICECHAIRMAN

AND
HON*BLE SHRI M.RMCHANTY, MEMBER (J)

eeGseCeQOOeCECg

Manej Kumar Swain, aged about 40 years, Son of lLate Para-
mananda Swain, At/P.0O. Barahipur, P.8. Mahanga, Dist.
Cuttack at present working &s Junior Parcel Clerk, Cuttack
Parcel Office, S.E.Rly, Cuttack.

eceeee Applicant

By the Advecates - M/s. D.k.Pattnayak,D.N.Patt-
nayak, M.K.Khung¢is,N.S.Panda,
A OK -Rmtr..y ’ SOK ODa-S, AOB OChau-
éhary, SR sMohapatra.

Vs

1. Union of Indis, represented by General Manager, Seuth
Eastern Railwvay, Garden Reach, Calcutta.

2. Senier Divisional Commercial Mandager, S.E.Rly, At/P.0.
Jatni, Dist. Khurda,

3, Division®l Railway Manager, S.E.Rly, Khurda Road, At/
PoOomiSt. Khurd‘.

eeescecce Respondents

By the Advocate - Mr. R.LC Rath.
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SHRI B.R.S5QM, VICE-CHAIRMAN

This OsA. hias baen filed by Menoj Kumar Swain assai-
ling the arder dated 7,.6,98 passed by Divisiondal Commercial
Manager (Annexure-4) . He has prayed for a diractien to be
issued teo the Respondents quashin: the charces framed
against him and to quash the erder at Amnexure=6 dated
6¢1.99, calling upon him to make a representation/submissiem
with reference to their letter dated 5.1.99 within 15 days
from the date of receipt of that letter,

2. Shorn of details, ths case is that Sr. Divisional
Commercial Manager had passed an order enhinciag the puni-
shment awvarded to the applicant by the Disciovlinary Authority‘
(DA in shert) in contravention of Rule 25 of Railway Servants
(D&A) Rules, 1968, The applicant's case is that altheagh he
had asked for certain documents by his application dated
12,3.97 (Annexure=3) but ne decision was communicated to him
in that regard. Secondly, that before imposing punishment
on him he was not supplied a copy of the enqiiry report and
that was @ senious abridcement of the primciples of natural
justice in view of the decision of the Apex Ceurt in the
Ramazan Khan case. Thirdly, that he had filed an appeal om
1.5,98 for setting aside the punishment order but that
appeal has not been dispesed of. Finally, he has submitted
that the Sr. Divisional Commercial Manager by his erders
dated 5.,1.99 and 6.1,99(Annexure-5&6) as revisienal
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dethority issued directiom for reepenimng ef the enquiry, as
he was of the view that the punishment of steppage of
inmcrement for three years with cummulative effect imposed
by D.C.M., Khurda, was not commensurate with the gravity

of eoffence eommitted by him and that such 2 directien given
was illegal,arbitrary and a product of cemplete non
applieatien of mind. His plea is, as per Rule 25 of Railway
Servants (Disciplime & Appeal) Rule,1968 no actiom coald
have been intiated by the revisionil autherity after efflux
of six menths from the date of pursuance of the order »y
revisienal authority. It is on this ground he has prayed for
as stated ahove,

3. The Respondents have eppesed the 0.A. en the greund
that it is not maintaimable im law since the applicamt had
not exhausted the departmental remedies available before
appreiching this Tribunal. On the facts of the case, they
have stated that the case wes reviewed by the Additional
Divisienal Railway Manager (ADRM im short), Khunda umder
Rule 25 of the Railwey Sefvants(D&A) Rules, 1968 and had set
aside the order of punishment passed by the D.A., and issued
order to the Sr. DCM (BA im this case) te reopen the case at
the stage eof enquiry proceeding and take fresh decision. In
persuant to that Sr. DCM vide his order dated 6.1,.3% gave
an ogppertunity to the anplicant te make any representation/
submission within 15 days frem the date of receipt of that
order and thereafter by his erder dated 22,7 .99 enhanced
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the quantum of punishment by redueimg the applicant's pay
by two stages in the existing scale of pay fer a period of
three years with cummulative effect. It is the plea of the
Respondents that applicant had not f£iled any appeal against
the aferesaid erder eof Sr. DCM but directly approcached this
Trisunal challenging the disciplinary proceeding. They have
alse summitted that the Tribumidl being not sitting en

appeal dees not have power to reassess the evidence and that

the present application is met entertainable and liable te
be dismissed,

4. We have heard the ld. Counsel for beth the parties
and have perused the records placed before us,

Se¢ At the emtside we would like te make it clear that
we are acutely concieus of the role of function ef Court/
Tribunal dealing with matter cencerning disciplimary pro-
ceeding.

"In the matter of disciplinary proceeding, the
Trisunal is concerned as te whether the applicamt/
de linquent official had been afforded reasonable
oppecrtunities te defend his case and/er the prine-
ciples of natural justice had been complied with
and whether the decisien taken by the disciplinary

authority was based on materijals available em recordi
and proper pregedure of law/rules had been ebserved

in each and every sphere of the proceeding till it
culminated in passing ef the order by the discipe

linary autherity. It is net for the Tribumal to sit

in appeal ever the deecision of the disciplinary
authority and/er the appellate authority or te
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reappreciate the evidence and eome to a finding that
4 better erder could have been passed. Thus, the
Tribunal has got a very limited space te traverse inm
the matter of disciplinary proceeding.*

(fa B.CChaturvedi ease, 1996 SCC(L&S) 80)

6. The applicant in this case has asked for judicial
intervention em two grounds. Pirstly, that uméer Rule 25 eof
Railway Servants(D&A) Rules, 1968, the revisienary authority
was functieus officie after six months of passing the puni-
shmeat order by disciplinary autherity. The Ld. Standiag
Ceunsel fer the Respendents have submitted before us that
the revisienary a:thority had taken a decision to review
the punishment erder dated 7.6,98 within the prescrived
peried of six months. The decision to review the punishment
was taken em 4.,12,98 which was communicated to the applicant
on 5.1,99(Annexure«5) . On the other hand, the Ld. Counsel
for the applicant have argued thit in terms ef Rule 25 even
the revision erder is to be passed within six months of the
passing of the pumishment erder; im this case this would
mean that the revisienal order should have beer passed by
542099, whereas the erder of the revisionary authority was
passed only on 22.7.39. To settle the contreversy it would
be prefitable to quote the provisions of Rule 25 which is
as follews :

“that ne actiom under this rule shall be initi-

ated oy (@) an appellate authority other than

the pPr=sident, or (b) the reviewing autherities
mentiemed in tearms of sub-rule(l) (emphasis

&2//,
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supplied) -

(1)more tham six momths after the date of the order
to ke reviewed im cases where it is proposed to
impose or emharce a pemalty or modify the order
to the detrimeat of the railway servant; or

(ii)more tham ome year after the date of the order to
re reviewed im case where it is proposed to reduce
or camcel the pemalty imposed or meodify the order
im favour of the railway servant.®

A careful readimg of the various conditioms set uader
Rule 28 reveals tkat for revision of am order passed by
the disciplinary authority, two importamt comditioms are
to ke observed~firstly, that actiom to revise the order
has to be taken withim siv months, and, second ly, be fore
passing the revision order an opportumity has to ke given
to the charged e fficial by informimg him the intention

of the revisionary authority to emhamce the quantum of
punishment and such quantum of punishment is also to be
disclosed in the motice. Im this case, the motice issued
te the applicant by the order dated 6,1,99 (Anmexure=6)
orly discloses the decigsion of the revisiomary authority
to vary the order of the disciplinary authcrity eut mo
where does it disclose whether by the revisiom,the pumish-
ment is ¢oing to be reduced or to ke emhanced,and,if so,
what would be the quantum of emhancement., The rule
provision is very clear that the charged official has

to be in the first imstance informed arout the exact
quantum o f enhancement im punishment so that he can effective-

ly defend his case, In this case, there is mo doubt
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that this provisiom of Rule 25 was mot complied with

at all and om this ground alemne the O.A, succeeds., On
the other hand, we would also like to observe that as

per provise to Rule 25, the revisionary authority has

to take the decisiom to revise the order of the disciplinary
authority withim six momths of the passing of the
disciplinary order and it is mot that the actual order
revigsing the order by modifying or emhancing shall have
to be dome within @ period of six months, To this
extent, the plea taken by the applicant that revigsiomary
authority was functious officio after six months of
passing of punishment order by the disciplinary authority
does mot hold good, But that does not deny him the

relief he has soucht for im this O.A.

7. As the authority concerned did mot disclose to
him that the quantum of punishment was beimg emhanced,
we acgree with the applicant’s sukmission that they had
acted in conmtravention to the provision of Rule 25, as
a result of which the revision order dated 22,7,99 passed
by the said authority must ke set aside, We order

accordincly,

3. After setting aside the order dated 22,7,29,
we remand the matter rack to the revisionary authority
to comply with the proviso to Rule 25, Railway Servants
(® & A) Rules 1963 in the first imstamce and thenm pass

appropriate order as deem fit amd mecessary.
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9% With the above observation, the O,A, is disposed

of, Mo oosts.

O‘\l&g/ \/\L
(MuR, ;ﬁ NTY) A BeloSOM )

MEMBER (JUD ICIAL) ¢ ICECHAIRMAN
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