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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH : CUTTACK

ORIGINAL APPLICATION NO.212 CF_2000
Cuttack this the ¢ day of angust,2001

N.K. Mohanta -~ Applicant (s)
~VERSUS-
/7, .Unien of India & Others e Respendent (s)

= (FOR INSTRUCTIONS)

:f/;’ Whether it be referred te reperters or net ? Y,

"{'“,,l-Z’. Whether it be circulated to all the Benches of the nNe -

Central Administrative Tribunal or not ?

S%/WM/M %) Lo -9t
MNATH SOM (G .NARASIMHAM)

VIcE-c@w MEMBER (JUDICIAL)

»
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. CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH: CUTTACK

g ORIGINAL APPLICATION NO.212 OF 20
] Cuttack this the Zothday of august/2001

CORAM

THE HON*BLE SHRI SOMNATH SOM, VICE-CHAIRMAN
AND
THE HON'BLE SHRI G .NARASIMHAM, MEMBER (JUDICIAL)

L N
Sri Nanda Kishera Mohanta,
S/e.Late Bharat Chandra Mehanta

Vill/PO-Bartania, Via-Saharapara
Dist - Keenjhar, PIN 758016

cece Applicant
By the Advecates Mr.P «K.Padhi

-VERSUS~

1. Unien of India regresented by it's Chief Pest Master

General (Orissa Circle), at/PO-Bhubaneswar, Dist-Khurda
751001 .

2, Superintendent of Post Offices, Keenjhar Divisien,
At/PO-Keonjhargarh, Dist-Keenjhar-758001

3. Kali Charan Mehanta, aged 40 yrs., EDBPM,
S/®. Pravakar Mohanta, Vill/PO-Bartania, Dist-Keénjhar

e Respmdeﬂts
‘ “> By the advecates Mr«J «KeNayak,
&y P \ A.S.Ce(Res.1 & 2)
: Vi ‘} Mr.D.P.Dhalasamant
! -h’ m . (F‘r ReS.S)
R e P e e s
> ORDER

,’MR.G.NARA§IMHAM, MEMBER (JUDICIAL) ¢ Applicant, Nanda Kishere
Mehanta, Respondent No,3(Kali Charan Mahanta) and four ethers
in response to netificatien dated 22.8.1995 had applied fer
the post of Extra Departmental Branch Pest Master, Bartania
B.O. which fell vacant due te superannuatien retirement eof
the person helding that post by then.

20 During the precess of selection, Respendent Neo.3 filed

O.A.42/96 before this Bench seeking directien en the Department

te appoint him te that post. The Department opposed that O.A.

stating that the sale deed standing in the name of Respondent
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Ne.3 pertains te a jeint preperty and ene of the share helders

had net given her consent to the sale and as such the sale deed

ceuld not have conveyed title in faveur of Respondent Neo,3,
Respondent No,3 then filed pewer eof atterney é;:%;§:8 by that
sharehelder in favour of the twe venders executing the sale
deed. Still the Department centended that the sale.deed is
silent about the power of atterney and that the shareholder

had censented.

while helding that Respondent N©.3's candidature sheuld net
have been rejected, issued the felloewing directiens in Para=9

of the order:

Having said this, we fing from the ceunter
of the respendents that candidatures ef several
other persons out of the seven candidates have

Aﬁ%x& been rejected on the same ground. In view of this,

7\ we feel that like the applicant these persens whese

—\\ candidatures have been rejected because of purchase
e om i) of jeint family property from one er seme of the
SR/ larger number of share-heldgers sheuld net have
been rejected. We, therefere, direct the respondents
tO consider the candidatures of the seven persens
in the check=-list once again strictly in accordance
with the departmental rules and instructiens and
in the light of our cbservatiom above, and select
the best persen amongst them. The candidature of
the person who has not submitted the necessary
documents need not, however, be considered".

4. Thereafter Respondent No.3 was selected and appointed.
This O.A. has been filed fer quashing that appeintment andg fer
applicant's appointment to that post on the greund that amongst
the candidates in the zone of censideratien he secured the
highest percentage of marks in the H.S.C. Examinatien and that
he als® fulfils the property criterien,

5. Department and Respendent No.3 filed separater ceunters.

Respondent Ne.3's versien is that he secured mere marks
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in the Matriculatien or equivalent examinatien than the
applicant and that the applicant had not properly £illed in
the applicatien femm.

The Department in their ceunter theugh admit that
amengst the candidates applicant secured the highest percent age
of marks in the HeS«.C., Oppese the O.A. stating that the
sele~deed submitted by the applicant relates te a jeint preperty
from share helders out of whem only twe had executed the deed
without the censent ef the other two and as such the sale deed
did not cenfer face title en the applicant. Mereever, in his
application (Annexure-R/2) as against Col.4 (i), he had mentioned
"no adequate income from other seurce". Accordingly his
candidature was rejected. As per @servations of this Bench
in 0.A.42/96, Respendent Ne.3, whe secured the next higher

percentage of marks and whe coulé preduce patta in respect of

. 041 decimals of land was rightly selected and appeinted.
76 In his rejeinder filed = 1.2.2001, applicant takes
“‘the stand that the land 0.54 decimals purchased by him is net

Y

" /“in dispute and he being a share-holder purchased it from his

brethers, whe are other sharehelders and has since @htained
Patta (Annexure-4). On the other hand the land purchased by
Respondent No.3 is in dispute as the seller aAnanta Meohanta
i1s still in pessessien and running a title.

7. Heard the learned counsel on receord.

8. In order to be eligible for the post ©f E.D+.B.P.M.,
éne must have passed Matriculatien or equivalent examinatien
and must have adequate means of livelihood. A persen having
adequate means of liveliheed cannot become E.DeB.P.M. if he

has not passed Matric er equivalent examinatien, There is ne
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dispute that H.S«.C. is equivalent te Matriculatien. Censistent
view of this Bench as well as the ether Benches eof C.A.T is
that amongst the candidates applying for the post, candigate
securing hig¢her percentage of marks in Matriculatien er H.S«Co
will have te be selected unless he is disqualified in seme

ether aspect, as fer instance., neot possessing adequate means
of liveliheed.
9. Annexure-R/1 of counter of the Department iéé?ilevant
check sheet. It discleses that the applicant secured 29? marks
out of 700 in HeSeCoExaminatien, i.e. 41.41%, without adding
the marks in extra optienal and this percentage is the highest
amongst the seven candidates. Next t® the applicant, Respondent
Ne.3 secured 41.25%, i.e., 330 eut of 800. Hence under normal
cenditions applicant was te have been appeinted. But the
Respondents’ explanation is that he has ne adequate means of
liveliheed; that in the application form against column Ne.4 (i)
J‘hé had mentioned "no adequate income from other source": and
;articularly according to Respondent No.3, the applicatien form
‘has not been properly filled.
10, Annexire-R/2 the applicatien form of the applicant
containing the signature of the applicant discleses that no
celumn remained unfulfilled. It even contains the list of
12 enclesures. Respondent Ne.3's ebjection in this cennectien
has ne basis. As t® memtien of particulars corresponding to
Cel. 4(i), the same has to be read aleng with particulars
under Celumn 3(c) "if having landed proserty of his ewn". The
answer given is 'yes'. Thus it is clear that the applicant has
ne adequate inceme frem other seurce excepting frem lands.

By ne stretch of imaginatien it can be understeood that the
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applicant meant that he has ne adequate inceme even f£rem lands.
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11. Next for consideratioen is whether the applicant has
adequate means of liveliheed.Annexure-R/3 to the applicatien
of the applicant discleses that he submitted *'Income Certificate’
issued by the Cempetent Autherity. Further the checksheet
Annexure-R/1 discleses that this incoje certificate reveals
annual inceme of ps.10,000/-(ten thousand) frem agricultural
seurce. It is net the case of Respendents that this certificate
is nét genuine or that the Cempetent Revenue Authority issued
the same arbitrarily witheut feolléwing the relevant precedure.
It is incenceivable that a persen during year 1995 having
annual income of ten thousand rupees from lands, that is, about
Rs«800/- per month can be branded as a persen having ne adequate
. means of livelihood t© man the post ef E.D.B.P.M., which by
v't_tlen was carrying monthly allewance ©of enly Rs.275/~ (Vide
?Xﬁnexure-R/L advertisement dated 22.8.1995), mere s when
> fhe D.G.Pests Circular dated 6.12.1993 marked as Annexure-R/5
" in this disposed of 0.,A.42/96 clarifies that it is neot necessary
t o quantify adequate means of liveliheed.
Iz . The criterien "adequate means of liveliheed" is gJealt
under Instructien Ne.3 in Chapter "METHOD OF RECRUITMENT",
Swamy's Compilatien of Service Rules fer Pestal E.D. Staff.
This instructien Ne.3 runs as follews

"3.Income and ownership of preperty:

The.persen whe takes over the agency(ED SPM/ED BPM)
must be oene whe has an adequate means of liveliheod.
The pers®n selected for the post of ED SPM/ED BPM
must be able to offerspace to serve as the agency
premises for postal eperations, The premises must
be such as will serve as a small pestal office with
previsien for installatien of even a PCO(Business)
premises such as sheps, etc., may be preferred)*

This instructien dees not lay down that the person te
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be selected as EDBPM must ewn landed preperty exclusively

in his own name. Even a persen having fat bank balance eor
other assets, like building, vehicles and se en, can come
under the category of persen having adequate means of
liveliheod. In fact in Para-6 at Page-76 ef Swamy's Cempilatien
of Service Rules for POstal E.De.Staff (99th Edn.) the criterien
t® judge adequate means of liveliheod has been indicated as

follews s

"eso The criterion to judge "adequate means of
liveliheed" sheuld be that, in case he leseshis
main source of inceme, he sheuld be adjudged
as incurring a disqualificatioen t® centinue as
ED SPM/ED BPM. In other weords, there must be
abselute insistence of the adequate seurce of
income of ED SPM/BPM and the allewances fer his
werk as ED SPM/BPM must be just supplementary
to his inceme. To ensure this conditien, the
candidate must be gble t® offer effice space t©
serve as the agency premises for postal operatisms
as well as public call office and as such,
business premises such as sheps, etc., must be

. m preferred regardless of the varieus categories
A of preferences mentioned abeve.,"

st -y

(G P & T Letter Ne.43-84/80-Pen., dated the

¥ th January, 1981 and Cerrigendum dated the

29th March, 1981, D« .Rsts letter Ne.41-301/87-I1

(ED & Trg.) dated the 6th June, 1988 and Ne.17-366/

91-ED & Trg., dated the 12th March, 1993)

Thus the aferesaid imstructien is clear as to what

the Department originally meant by adequate means of liveliheod
is that the person selected as EDBPM must have the means té
offer office space te serve £or the agency premises fer pestal
operatiens as well as public call office. It is net the case

of the Department that the applicant has ne such means,

' At this stage it~ is prefitable to
quete’ ‘the fellewing = ebservations = of the Divisien’
Benéh of"the 'Céhtraié Administrative’ Triﬁunal,

Jalpur Bench in the case of Kailash Chandra Sharma vse



Unien of India & Ors. reperted in (1996) 32

A.T . Cases 35 (At Pages 37 and 38):

"The learned coeunsel for the respondents
argued that the requirement of adequate
means of livelihood implies that the
applicant shoeould himself have suffi-
cient preserty in the village cencerned
before his appeintment. Then enly can
he be said te have adequate means
of liveliheed. In our view thig is
stretching the matter tee far. We have
first te 1leok at whatiscontained in
the gbove provisien and what are
the reasons given in the erder
which is the feundatien er the
basis for terminatien of the
applicant's service. All that is
mentiened in the eorder Annexuree.
R/1., which is the ©basis fer
erdering terminatien is that the
applicant did net ewn immevable
preperty in his ewn name ang that
he had been studying at Niwai,
which is anether place. Studying
at anether place 1is not a
disqualificatien for sppointment as
Ee¢e De Be Poe Mo There is ne

specific, clear and categeorical
requirement in the previsiens
reproduced above that the applicant
must necessarily PpO®ssess preogerty

in his ewn name. We cannet link
the means eof livelihoed with
pOssessien ef property when ne
such linkage has been esta-
blished in the Rules and
perhaps cannet be established
even otherwise, because a persen
may p®ssess meamrs of liveliheod
witheut owning any preperty".

In C.A.65 of 1998 and 0.A.439/2000 dispesed eff
by this Bench, the aferesaid view ef Jaipur Bench was
accepted as cerrect.In these two disposed ©f OAs we held

U hal" &~ Cb\ML‘L(}M\"t o *he ro ~L° ) EDRCM Lo Comri peomsan
o\ thrat the expressien " adequate means of
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liveliheod" need not necessarily ewn landed Preperty exclusively
in his ewn name. Mereever, in our direction in judgment
(Annexure-R/3) in 0.A+42/96, it was made clear that persons
whose candidatures have been rejected because of purchase of
jeint family preoperty frem one or some of the larger number

of sharehelders sheuld net have been rejected. Even otherwise
specific averment in the rejoinder dated 1.2.2001 that the
applicant has since dbtained R.O.R.(Annexure-4) in his name

in respect of very land cevered under the sale deed executed
in his favour has not been disputed during hearing em 9.8,2001.
)3 Thus we are of the view that the applicant sheuld have
been appointed to that pest in place of Respondent Neo.3,
witheut being disqualified en the greung of having ne means

ef adequate liveliheogd.

ik Befoere clesing the judgment, we may refer te one

aspect develeped subsequent to the cenclusien ef arguments

en 9.8.2001. After clesure of arguments, Shri Dhalasamant,

the learned counsel for Respeondent Ne.3 requested for time

 te file some circular and decisien for our reference and
‘;accordingly time was allewed till 13.8.2001. On 13.8.2001,

" instead of filing any circular or decisien, shri Dhalasamant

filed notes of argument. Even in these netes there is ne
challenge as to the genuineness of the R.O.R.(Annexure-4)
filed with rejoinder. The points dealt therein have already
been discussed by us in the preceding paragraphs. But three
Supreme Court decisions referred therein with reference teo
'SCC' journals could neot be verified by us as 'SCC' jeurnals
are not available in our Library and xerox cepies of the same

have net been filed. Still these decisions are net relevant
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fer deciding the issue "gdequate means of livelihood",
invelved in this case, because the notes disclese the same
have been mentiened in support of submissien that Ceurts
cannot sit in judgment ever the wisdem of executive in
cheosing the mede of recruitment. There is no dispute befere
us regarding the moge of selectien. What is in dispute is
that imterpretation of expressien "adequate means of 1livelihood"
which is 3 criterien for selectien.

(5 In view of eur discussien above, we quash the selectien
and appeintment of Respondent N6.3 te the post of E.D.B.P M.,
Bartania in Keenjhar Divisien. Departmental respondents are

directed to consider the applicant for that post, bearing

" in mind the legal positien as discussed above, within a

period of 60 (sixty) days from the date of receipt of copies

/i of this erder.

16 . In the result, O.A. is allewed, but witheut any

oerder as to cests.

W\f o 3 g0,
(SOMNATH SO (G «+NARASIMHAM)

VICE=- MEMBER (JUDICIAL)

-
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