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1, Purn 	Chn9ra Dhr 
aged about 49 
S/a. Trmnath Dhar, 

atpresent working as 
Telecom Office Assistant 
Gr.I in the Office of the 
Chief General Manager 
Telccorn, 	Orissa Circle, 
Bhuhaneswar. 	 •.••. Ar:licant(s) 
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rnhjc,-nt., Tu rrir Chari dra Dha r, 

wM le srviricras. a 	r1icl Store T'ecr .- r, P 	T r.isrenr, 

Bhbne.cwar tn'er U- c eprtment. Poets, 	resented t the 

Director General, 	artmnt f T1rcorn on 2R.5,190 7 for his 

i1st.er1 tran 	'r t the D •artrnent of Telecom side t 

snitabie rost (rneytre /2) . He erres ented o, beca:se ô 

-t:ain domestic di. icvltjcs n- hecai'se o the fact of order 

of transfer fo flcrhrnr.or. He ws then ciawinq basic 	at 

s.6OOO/ in. the scale ef 	O7OOO/.-. His rerresentation 

was considered and Dortment of Télecn nermitted. him to he 

absorbed as Telecom Ofice Assistant, GradeA' in the pay 

scole of .3200-4°00/-, vide letter dtd.2.i.cc(Annpxurp A/3) 

srbject to the Fo1lowin terns 7nd conditions: 

1 	The tran erce i U sever all connections v,ith, his 

r rent departrr ant. 

2. The transferEe will not ask fr repatriation to his 
Porentpa'.tment. 

. The t: nsere wi].l be deemed t he a new recrnit in 
the nnit t which he is ordered -end will be 

accor-noited qainst 	tsde uat:o vac.nci as. 

The transferee will be iven r.'- 'rotectjon and his 

rar will he -eoi11 - t.ed as rrr v1es/Orders/Trist rct ions 

o the Da- -trrnnt f Telecomin this reqard. 

5 • 	His past service wi 1.1. coont or all purcoses as per 

thE: cxi tth0 Puls/crdErs/itrujnrs of t h e 

D'epartrpcnt of Telacora in this rejard. 

6. His movenunt to the new unit under Department of 

1elecomn will he on hi o own reeot rnf cost. 

7, The transferee will resicm from his present Post 
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from his parent Department. 

R. The above ebsorotion will be sb1ect to the cond:ition 

tht there is no discipli ry/viqilance case pendinc 

or contemplate atainst the oicial in his parent 

Depa rtmert. 

°. The seniority of th transferee will coiit from the 

date of his joininr the Departrcnt of T1ecom. 

A CD07 of the Denartrnent of Telecom letter No.?49-12/7 

3T-1 dtd.2a.01.12 	i' made as nnexre /3 to this 

Oriqinal 7r'plication. 

Turther, in 	letter 9t'1.77.5 . (Anneyure-4)oE the 

Telecom Deertrnent, the t ransfer of the anolicant te the Telecom 

errtrnent was aunroved by the Postal Department with Further 

two condjtios i.e. (i) he will ae to give technical 

resination and an 	ertein(y that he ;ill not claim any benefit 

on the Postal ide, and (ji) he is aoree ic to the coridit ens 

mentioned in the arroval of the Department of Telecommunications, 

'", he apolic7nt furnished the rer -ircd undertakina on 7.R.98 

(Nrneyr.rP5), Turther he also Firrujhpd the same ndeteking 

to the Deoartment of 	lecommunications. Thereafter 	order 

dtd.6,10. 	the Chief General renwer Telrcorn, Orisea Circle 

(Respondent No.2) issued eost.ine order of the aenlicent in his 

Office under nnexure-V6 in the scale Df .2(O-400O/. 

Pursunt to tMs ordcr the arlcnt joined .-is Telecom Operatin 

ssitnt on c1OO 	From °.10.QP to 31.1 	he was paid 

.6Cre/- whinh 	±e a- drawn hr hm in the ostl 

Department. Thereafter, his basic 	wasreduced to ps.4OO/- 

These Tacts are ot in controversy. 
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2. 	The rrri 	nce of the arr1ioni-  i r tht he was being 

naid •L!OQ/_,  hdes P.flfl/- as oersonl ra' r ror C..10.09  

to 31,12.0 . hu wa o ra:' rt action o his basic ra' 

Pe.5nQo/ in th Fti DerrtrrCnt. 	One of 	conditions 

of his t. ransfer is that he would crt that pav protection as 

Per Rules which -c-ins 	he would he entitled to personal 

OT Ufl r Ruie_0 (73) (b) of Fundanental Th1e. Due to reduction 

of his r 	to P.49O/-,he has incurred a huae loss o. RslOO/- 

prr month. At any rate his pay reduction should not have been 

ordered wit.hovt r•rior notice to him. Even 'oti rwise, the 

reduction should not have been made with ret rospctive effect. 

His recresentations to the hiTher authorities ii having not 

yielded any Frritui result, he files this Oriiinel plications 

wIth the Fol lowi n 

a. 	Cusb the orders of the TC,  TS dtd.21.03.200C' 

('nni're-/P) 

h. 	Di ret the reepondert o .2 to allow the protection 

of r"y laFt drawn by the arrlicant b 'rantino him 

r - r-oDfla] 	under Pyle 'R-9(2') (h) so tht there is 

no shout fall in the sibstaritive pa o the applicant 

last drawn bc him after corning to the new àadre and 

C. Po direct. the rE'srTondent  to a -  the cost - the 

litirrtins and 

To rass orders ao dernad it b t:)-'e h!onouahle 

Tribunal in the bonafide interest of juatice and 

To Pass ode holdinq the orders of thr rasoondent 

to recor h,.­ excess raid amount of pau 	allowances 

from the er:licant as unjust, illegal and ineei'itehle 

and tc, di rect the respondents not to recover any 

amount from the aprlicant's and allowances towards 

the so called excess a'ments comruted h' the 
L 	

respondent even I the final aer.lication of the 
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arplicants rails arid/or 

f. 	To 	orders srttinq aside the order of r ransfer 

as per ?nncxre-. "/3 as void ohnitio and/or Er 

rep7tr-5 atian of the app1icnt to his parent post 

of Store Yeeer in the 1ortcl irertmeot which the 

ij'- nt wee holdnri rrior t his rensFer t- the 

'Er;rtrnent aE 	1-'com in Octahr 1P 	or tIe 
intrret o 	c 	ri- 	T r 	''i nc the 

be' 	v I n ,  ot ed ti-ri r oin eomimrt 	':' r n'-j 1  rot-  rcti or 
riorit- 	-hetantic7e po a 	on - isd bofore h 4 s 

tren::er t'-' t!- Deoatrnsnt o Telecom and the  ereement 

is norir-c't. 

:. 	Atthe initi l stae, is flra'rer For interim 	1ief 

restrnra the D rr.rent from rinq hiri sel'ry in the 

rd"ced sc1e wes di 11owd throuh an alaborate order 

dtd.27.4.2000 oF thi.g Trib'.'na]. 	tr hrerinq, both sides. 

4. 	r?.esrondents in their counter vehently oproge the 

:creyers r. ece h the app 1.1 cant, stettho t'et the errlioant 

himsc 1F eoi:vTTht 	i 1ee ci transFer 	arreed to the terms 

nd  	i 	wn 	 a Telecom Oneratingo 	- 

Assistant 

 

in thE SCO1E' of .3200-4900/-, by Tiving technical 

resion -'l-ion end en i'ndert akinc th:t he would not claim any 

heneft, which he was dr 'in in the Poetal Dera.rtmnt. He 

therefore, is estrped from clairninci his basic rav at 1 .6000/, 

which is more than the rneirnum ray rescrhed or Telecom 

r ratinq Assistent, Gr.I. It iss pci°ically denied that the 

aplicent was sanctoned rersonal ray of P.l1N)/- from the 

date ef his iaininq till 31.I2, 0 . In the absence f receirt 
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of LFC, the aprlicnt 	a! lowed to 	his sa1arj7 on the 

of ra sflp 

 

i 	u e ,I hr the Gbief Post raster General, 

e -crihin hj basic tC: 	.6000/- 	m"nth. He 	allowed 

to 	-a' s'-  r--v si.- na1ir and this as rcrTnissiabi e un-'er 

-rer 1.7o.1 beiocc: Rvle 229 of P 	T, PT-S, Volune i(lnnexure P/I 
T 

oitjon of rrotection of h 	 in the Postal 

Der'rtmcnt 	rint arise as he hai hrn accomo'td to the 

benefit of maxiim of ?• 4000/_ in the r 	scle o  R. 300- 

4900/- as ocr Rii FR-2-1(A)-III. The excess pwrrent made 

from October 19°9 t' December 1999 nuld he adjusted from the 

of the r.ljc -'nt. 

5. 	In the reioin9er the arnlicnt .hle refteratin the 

st.nd as in O.A files an affidavit sworn hi one Gandhiji 

rantqrahi, rhannecist, F 	T Disrensary, Berhaiur stz"ting that 

be ha 	o s n ohj ecti on to t. ransferred t 	ubneswar to he osted 

as Phainacist in Pct.aI Printtnq Press, in case the aiicant 

is transferred t -'. his nl ,4  rost in the Department f rOst. 

To reply to reco4.nder the esrndent have st-md that there 

is no roseibilit 'Y - rans - cr - f Gndhiii P:- niqrahi from 

!3rharnrur to tstoi P -intin P':ss, Bhuh -'neswar. 

we have }rd Shri G.Path, i'ned co':nsel For the 

rl ican an. Shri J .Y 	7fition 1 Standinr Counsel for 

the Dc artment. 

7. 	Facts a' not in 'fisrute. The ar.licanr 	reed to the 

and consit ons 	reter relin'ui sht 	his iost 

carruinq the ra'.-  scale 7,  eq00-"1°flO/-. He also a.ireed to 

the conitions, i.e. for •ivinq tecbnic'al rcsrrnation frn 

revjous ot in the Posal 	tnent, he '°u1d not 



for remtrtion to the Danrtment., his senioritr in the 

pr' rtrnent of T.iecnm vdll count from the date of his joining 

and he would he demed to be a new recruit in the Telecom 

Departnent. It as also aqr 	b him tht he would get p'y 

orotection and h sey would be regulated as p r crders/ 

the 	t 	f Telc 	in t 	regard.instructions 	 hi  

1. a 	'his cses ar 	siilr tth facts      

of the cse o O-mt oiler and Aiditor enprai of India Vrs. 

d cattar, dn ded h7 the rey  C'-u±(rerorted in 2000(3) 

SLJ rae 226) . In this reroeted ca 7.r the resrondent while 

s - 	s Senior ccmuntant in the 0fice of senior .ccountant 

General, 	Bengal, su'rbt fr  transfer under unilateral 

tr'nser scheme bni.nr  revrted to  the locer rost f Accountant, 

as di u- ct recruit in the 0fice c.f 	nior 	utv Accountant 

Genr al, Sikim. 7t. tht time he !au acale of Seni 	Accounant 

ws R, 100_7FT00/_. Afta.r his i nining •:t  Sikkim as ACcount afl 

his pa ws erronrousl fixed at 11 .560/- in the pai scale 

of 1400-2600/-. Subseuentl, br • orand 	dtd.R.11.94 

his r 	u 	refiyed 7ith further direction eor recoverer )f 

the excess r'mnt made. The resFondent moved the Central 

?dminit rat vs Tribunal, C:lcutte Bench challenrrq the 

refiation f 	and crnsei:ent recovery. The Departmnent 

ornosed the arnlication  sttinq resronent having agreed to 

te'm's and conditions, as laid down in respect of unilateral 

9 ransfer which was to the effect that he would tender 

technical resignation from the post of Senior ccountant 

and join as direct rECrIY in he lower post of AcCountant 

ranking his. position in the cadre o Accountant, his pay 
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ect. d. The Tri.hna3 bowevr'r, held 

thi-  his case wiC 	verned b' 'R22 (1) (') 	accordinqly 

a.ild Hs •a1 i t.ion 	The ?rx Cr.3.rt hid ha -  h i s case 

vas 	ivernrd nnder 'R 	lrs, 	V'' ii 	 Utui iaterfr4l 

rr, -'i 	OVf rcd b' :arms snd crd :4.rs rnrant 	r 

ini i 	 fl5Fi' e 	The 	'Yir 'lso ma• a 771  stinat i-n 

OXr1 E-in d how r 	xati on has t'. ha eil at ed und r th?se 

ules, h ach i 1 1st rati ons. T1 imat ely the Apex court 

h'l1 t-.'t in vi y: 	f -t- ho 	 nd 

nilater4ai 	nsar, he 	;Thich Rsronant was rincT on 

hiohe- oUst, was not re-mi red t he rrot'ctad when he joined 

in a low or rost e. Accountant 

shri. 	 the learned counsel or the aPplicant, on 

the other hand, con:eruded th.t in the Ax Cou.k case :hcre is 

no con.r.itiori 	:r ray rrot'::ction whereas in t:17'vs sc1 	there is 

a specific condition that his cy woild be 7.ot:cted. As earl er 

.atcd, this 	protection is with rfcrence to Pulcs/Orders/ 

Inst auctions o TYc' rtment -f T1. °Com. Itis 1flCOflCE.iV.4,,l e 

r 	t 	tin would. rneao * rrtect4 ca of r 	which an 

em. 	was drawing erlier should ha more than the 	dmi 

in the ray scil 	which h is drawinc now. 

1ha orolicant io nod as .un lar most employee in the Telecom 

1err'rtrnent in the' Pay scale of R.32OO?oO/_. ifrien the post 

does not carr rnoe than mXIT1U Pay f R,4OO/ it would be 

aqi1ngt all the cannons of finance to allow more than maximirn 

nav  scale. Hence the cndtjen - eroc.ctn of pay as 

to the arlican has to be vie'ed from this angle.- 
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The rxa rtrnnt have given reasorihle ex1 anation as to why 

he ws aLow, to draw pa,r scale at 	,6fl00/-. for 15 months. This 

because his 	lst 	ra 	erti iioate was nt received i-4. 	nr9 . 	erefore, his na 	was Fix c,c9 	en the bais of oayslip issued 

by 	hr Or 	so z-iescribir 	his hasc ray at Ps.FOOO/ 

en the 	te ef: his rE?.lir:1'ishrneflt. from that Department. This 

was prmisih1e under Rule 22P Vl xP e I 

(.mexure PJl) as Clause I off t5 s Ruto 2? la:'s 1wn th& 

in Ord - r to ovoid 	'dh1, the 	resT dent has been nba sed 

t:odeo, de tL t rovis'iono1 	entoF 	hstantive Py mai he 

allowed 	non- 7tted everrr'nt 5.ervnts r,enjn reejpt 

of thai r L.o, ( 	$'.r oi- 	verejon Fr ro(;.zttec 	or 

en r 	 rm Ofl fl 	 4+5 rest 4 'another. Basing 

	

I-hi. s Pul e and in tb 	absurce of LPC the rau of t"e arelicant 

ws 	i ona1l 	 Tfl V ? O tdiis, we do not see any 

lit /i.rif. rr'itr n qiCh rovisorjol 	y-~ t n o ro. 

11 • 	Shri ath the lroed coinsel f 	the arlieant. on the 

Mer hand, contended that his ray as fixed at; Ps,6000/- wb eb 

incl1es re sonal 	aE s.11r)O,'. .ter qoin throuh the 

defintion off nersnnl pay ner ?P P (2) and Government of 

India Inst ructions 	ni -ned t.hE-reundsr, we are convnced 

that tc'Dntention of the leerned counsel in this regard is not 

correct, ..9-Fhc aymoni of personal ray [s not admissible in 

a cse E thj F nature where a unileterfal reversion to a lower 

Pu scale after efvinrr technical re:siqntion from the post 

carr'jn hihcr ray scale is accented. 



12. 	We are ware tbt in the 0riina1 App1ition itself 

cisiors of th'-  sveral 	Fenches includina the decision 

of rx Court in Chvama B'hii 	rm ' ce find menti.-n. We 

have C)flierEd t}- C'e decisions. E3ut in VIFW of the Ape 

Court: decision in arid 3at r(St'rra, this decision in Sh'ma 

h: 	rni case neds no consideration. In Sh7rna Fahu VerTna 

case :1 	rcy cot oh :rvs that recovEr: of ees amounte 

1 1i(9 tO 5fliOiOE:S 	r' about ten crears due to wron fixation 

of: ra need nat he macic. This deci stan is renort:pd. in 1'1 

(SC) (L&C) piqca 693. The rc in 	hether excess amount paid 

to in emplO7ee erroneously for which the employee was not 

at au1t can he r coverd was not raised as an issue in that 

Case. 1e Apcx Court aDrears t h ave ord' - red not. to recover 

the excess amounts 	in Exercise of power und'r rticie 

142 of the Constitution for doirq c-mr icte jutice by takinq 

into 	risideration tTht th pr't tioners, for no fault, of 

hid eajored the hicher payscales continuousi- for 

10 

	

	 on th other hand, in Tninn of India rs Sviata 

Jedechalan rerorted in 9000  S.CT. (LE) 22, the Apex Court 

axces ra:rrnt on account of wronq fixation 

of rSy• 

In the case heore s the rrlicnt has jolnrd on 

i'rii latertal transfer in a ost carrvina a lesser sc.le of 

ra 	but was al loed to 	aw the ra wF ich he was drawing 

Earlier t the ioher post heci'se of absence of LrC as h i s 

ra 	ws fixed 1rovisJ )nallv for 15 months on the hasi s of 

rav_slir i i'ed by the r'ostal C cartrrnt. Thereafter, his 

ws rixd at: the rnoxir:r 	scoU n the lowEr Cast 
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:fl 	C 	 cntj oer was iss i'ed cr-Sr recoverino the oxcess 

ment alrr -9: rr•fo hcaiisc ofrio jya -  of i:ay. }TE'nC€ 

cwcstion of issuin notice to tb' err1i - nt wo'1 not a rise. 

1ere olso not irnpressd with regar3. to pryer of the 

rn1icnnt '-r hi 	rerntrition to t1- e POctai IXartment. 

Since be joi 	the TE'1CCorn tTTzrnent .fter ivinq unertakinq 

tht h 	'n'i' not ci arn repat. ri ti on, b shoul be hoinc1 

by the same 	'-iiêetiOn of retr-! t.on iu1 nt arise, 	
/1 

ven ii, tlwre is vacnt rest or his aj.'stment in the 

rent DflrtrnRnt, more s0, Ybcn PesRonient o.4 the thief 

Poet Master 	r.ri in bi reni.' o rejoinrer orroses the 	e. 

In the restit, we a-' not inf :n mcrit in this 

0rii,nai ,'rrT1i c:ion, 	bich i 	i ni'se hu:  

I 

(j) 


