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CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCH: CUTTACK

ORGINAL APPLICATION NO, 167 OF 2000

CUTTACK THIS THE A\ $RDAY OF Swwm 2001

COR2M ¢

By the

THE HON'BLE SOMNATH SOM, VI CE=-CHAIRMAN
THE HON'BLE G,NARASIMHAM, MEMBER (.J)
Purna Chandra Dhar

aged about 49 years,
S/o., Trinath Dhar,

atpvresent working as

Telecom Office Assistant

Gr.I in the Office of the

Chief Geéneral Manager

Telecom, Orissa Circle,

Bhubaneswar. 4 slpiei Applicant (s)

Advocates M/s Ganeswar Rath
i 3 S.N.Misra
A.K.Panda
S.R.Mohanty
T.K.Faahraj

=Versus-

Secretary, Deppt, of Telecom Services
Sanchar Bhawan, 20 Ashoka Road New Delhi.

&% Chief General Manager Telecome Orissa
Circle, Bhubaneswar 751001, A
3% Secretary, Deppt, Of Posts Dak Bhawan
New Delhi,
4, Chief Post Master General, Orissa Circle
Bhubaneswar 751001. PR Respondents
By the advocates ; Mr,J.K.Nayak
s e



mawa e tawe s weas

GeMNARASIMHAM, MIMBER(JUDICIAL): Acplicant, Purna Chandra Dhar,

while gserving as a Medical Store Keeper, P & T Dispensary,

o)

hibanzswar mder the Department FPosts, rerreszented to the
Director General, Department ~f Telecom on 28.5.1%97 for his

nilateral trans©er tn the Department nf Telecom side ton

suviteble rost (Annexure A/2). He rerresented so, becavse »f
certain domestic 3difficuvlties an? because of the fact of order

of transfer to Berhampur. He was then drawing basic pav at
18,6000/~ in the scale »f %,4500=7000/~-. His rerresentation
was considered and Department »f Télecom vermitted him to be

absorbed as Telecom Office Assicztant, Grade'A' in the pay

scale of ®,3200-4900/-, vide letter #td.28,1.98(Annexure A/3).
subject to the following terms =nd conditions:
1. The transferee will sever all connections with his
rarent department.

2, The transferee will nnt ask far repatriation to his

parent department, 5

3. Tre transferce will be deemed tn be a new recruvit in
the it to vhich he is ordered zn? will be

accommoated against outside cuota vacancies.

4, The transferee will be given pav rrotection and his
ray will be requl-ated as rer Rules/Orders/Instrctions
of the Department ~f Telecom in this regard,

5. His past service will count for all purroses as per
the existing Rules/Orders/Inctructions of the
Department o»f Telacom in this regard.

6. HMHis movement to the new wnit wnder Department of
Telecom will be on his own request =nd cost.

7. The transferee will resign from his present rost



from his parent Department,

’

8, The above absorption will be suwject to the condition
that there is no diesciplinary/vigilance case pending
or contemplated against the official in his parent
Department,

e

« The seniority of the transferee will count from the

date of his joining the Department of Telecom.

A copry of the Department of Telecom letter Nno.249-12/07-
STN-1 dtd.28.01.,1998 ic made as Annexure A/3 to this

Original Aprplication,

Turther, in a letter 4td,.27.5.98( Annexure-4)of the
Telecom Department, the transfer of the aprlicant to the Telecom
Department was approved by the Postal Department with further
two conditions i.e. (i) he will have to give technical
resimnation and an mdertaking that he will not claim any benefits

on the Postal eide, and (ii) he is agreeable tn the condit ons

| sl

mentioned in the arproval of the Department of Telecommimications.

The applicant fumished the required wndertaking on 7.8.98
(Aamexure 3/5), Further he also furished the same undertaking
to the Department of Telecommunications. Thereafter, by order
dtd.6.10.98 the Chief General Manager Telecom, Orissa Circle
(Respondent No.2) issued posting order of the applicant in his
Office wnder Annexuvre-3/6 in the scale of Rs, 2200-4900/~-.
Pursuant to this order the aprrlicant joined as Telecom Cperating
Assistant on 2.10,98. From 9.,10.28 to 31,12.99 he was paid

%3, 6000/~ which was the pay drawn by him in the Fostal

Department. Thereafter, his basic pay was reduced to Ps,4900/-

These facts are not in controversy.



2. The grievance »f the arplicant ie that he was being

paid R, 4°900/~, besides R,1100/~ as versonal pay from 6,10.,98

to 31.12,99,

by way of pay rrtection of his basic ray of

Re,8000/= in the Fostal Department, One of the conditions

of his transfer is that he would get that pay protection as

per Rules which means that he would be entitled to personal

Pay under

Rule=0{23) (b) of Mndamentsl Rulez., Due to reduction

nf his vay to %,4900/-,he has incurred a huge loss of %, 1400/~
o

rer month.

At any rate his pav reduction should not have been

nrdered withovt prior notice to» him. en ontherwige, the

reduction shouvld not have been made with ret rospective effect.

His representations to the higher authorities 3m having not

w ~

vielded any fruvitful result, he files this Original Aprlications

with the £

e

ollowinag prayerss

tuash the nrders of the DTS dt4d.21.03.2000

(Annexuvre-A/R) and

Direct the respondent Nn.2 to allow the protection

of pay last Jdrawn by the arplicant by granting him

rersonal pay wnder Rule FR-9(22)(b) so that there is
no short fall in the sivbstantive pay of the applicant

last drawn by him after coming to the new c¢adre and

™ drect the respondent to vay the cost of the

Tn vass orders as deemed fit bv the Honourable

Tribunal in the bonafide interest of justice and

Ty pass order holding the orders of the respondent
tn recover the excess paid amhunt of pay & allowances
from the apprlicant as unjust, illegal =znd ineqguitable

and to direct the respondents not to recover any
amowmt from the applicant s and allowances towards

the 50 called excess payments comruted by the

respondent even if the final aprlication »f the



aprlicants fails and/or

th

» To pass orders setting aside the order of transfer
as per Annexure=2/3 as void obnitio and/onr for
repatriation of the applicant to his parent post
nf Store Keeper in the Postal Derartment which the

orlicant was hnlding rrior £n his transfer to the

a
Department of Telecom in October 1298 for the

S

have vinlated their own commitment regarding protection

arrlicants svbstantive pav as promis=d before his

transfer to the Deparmtment of Telecom and the agreement

is nonest.

3. At the initial stage, his praver for interim relief
restraining the Decartment from paying him salary in the
reduced scale was disallowed through an elaborate order

dtd.27.4,.,2000 of this Tribwnal after hearing, both sides.

4. Resrondents in theiwr counter vehemently oprose the

Prayers made by the applicant, stating that the applicant
N

himself sought wnilaterial transfer beiﬁg agreed to the terms

and conditions as laid down for absorption as Telecom Operating

Assistant in the scale of 8,3200-4900/-, by giving technical

3

resignation and an uvndertaking that he would not claim any
benefit, which he was drawing in the Postal Department., He
therefore, is estorped from claiming his basic pay at %,6000/-,
which is more than the maximum rav rrescribed for Telecom
Op-rating /Aesistant,Gr.I. It is specifically denied that the
arplicant was sanctioned versonal pay of #,1100/- from the

date »f his jnining till 31.12,99, TIn the absence of receipt

A

nterest of justice and fair play since the respondents



of LPC, the applicent was allowed to draw his salary on the
basis of pay =lipr issued by the Chief Post Master General,
dezcribing his basic vay :,6000/~- rer month. He was allowed

ta draw so vrovisionallyv and this was permissiable under

srder No.l below Rule 229 of P & T, PHB, Volume 1(aAnnexure R/1).

pay (35S
Question of protection of his/which,was drawing in the Postal
A o

Department did not arise as he had been accomodated to the
benefit of maximum of 8,4200/- in the ray scale of Rs,3200-
4900/~ as ver Rule FR=22-1(2A)=-III. The excess payment made
from October 1998 tn December 1999 would be adjusted from the

~

pray of the apprlicant.

5.4 In the rejoinder the applicant while reiterating the
stand as in 0.A files an affidavit sworn by one Gandhiji

FPanigrahi, Tharmmacist, P & T Disrensary, Berhampur stating that

(3
he has no objection tn)transferred to Bhubaneswar to be posted

v

as Pharmacist in Postal Printing Press, in case the arplicant

is transferred t» his 0l3 vost in the Department of rost.

ff
3
5

eply tn reioninder the Resbondents have stated that there
is no prossibility of transfer of G _ndhiji Panigrahi from

Berhampur t» Postal Frinting Press, Bhubaneswar,

6. We have heard Shri G.Rath, learned
aprlicant and shri J.K.Nayak Additional Standing Oounsel for

the Department.

7

1)

acts are not in dispute. The aprlicant =2greed to the
terms and conditions and thereafter relinquishlﬁg his post
carrving the pay scale of 4500-4900/-. He also agreed to

the conditions, i.e. for giving technical resignation from

Previous rost in the Pogtal Department, he waylgd et

ask



for repatriation to the Department, his seniority in the
peprartment of Telecom will count from the date of his joining
and he wouvld he deemed to be a new recruit in the Telecom
Department, It was also agreed by him that he would get pay
protection and his ray would be regulated as per orders/

instructions of the Devartment of Telecom in this regard.

8. Tacts of this cases are almost similar to the facts

nf the case nf Oompt oller and Avditor General of India Vrs.
Tarid sattar, decided by the apex Court (reported in 2000(3)
SLJ page 286). In this reported case the resrondent while
serving = s Senior Acchruntant in the Office of senior Accountant
General, West Bengal, sought for transfer under unilateral

transfer scheme being reverted tn the lower post of Accowvntant,

61}

as direct recruvit in the O0Office of Senior Deruty Accountant
General, Sikkim. At that time the pay scale of Senior Accountant
wae Rs,1400-2600/~. After his joining 2t sSikkim as Accountant
his pay was erroneocusly

ixed at R.1560/- in the pay scale

nf 1400=2600/~. Sibsequently, by Memorandum dtd.8.11,94

his pay was refixed with further direction for recovery of

the excess payment made. The respondent moved the Central

(b
in

Administrative Tribunal, Calcutta Bench challenging the

refixation ~f pav and consecvent recovery. The Department
orvosed the apprlication stating responent having agreed to
terms and conditions, as laid down in respect of uvnilateral
+ ransfer which was to the effect that he would tender
technical resignation from the post of Senior Accountant
and join as direct recrnil in +he lower post of Accowntant

ranking his position in the cadre of Accountant, his pay
<



QI

was not remired tn be ©vrotected., The Tribunal however, held
that his case was ogoverned by FR 22(1)(a) and accordingly

allowed his aprli

cation, The Apex Cohurt held j“at his case
was not governed under FR Rules, since it was a unilaterial
transfer, but governed by terms and conditions meant for such
mnilaterial transfer., The Arex Cnurt also made a distinction

b otween

J'rj

22(1) (Aa) (2) and 7= 22 (1) (A) (3), and clearly
exrlained how vav fixation has to ke requlated under these
Rules, through illustrations. Ultimately the Apex ourt

held that in view of +he +erms 2nd

b7
P
=3
Ford
it
3
n

in case ot

unilaterial transfer, the pay which Respondent was drawing on

a, shri 2,Rayh, the leamed cownsel for the applicant,on
the other hand, contended that in the Apex Court case there is

R Lot
nc conditicn f£or pay protection whereas in the seheme there is

".l-

reci £

1]
mn

c condition that his vay would be protected. As earlier
stated, this vay protection is with reference t» Rules/Orders/
Instructions of Decartment ~f Telecom., It is inconceivable
that pav Protection would mean * protection »f pay which an
emrloyee was drawing é: lier shouvld be more than the maximum
in the pay scale® which he ié drawving now. Th = eason

Coe

wiee fhe arrlicant inined

o~

Department in the pay scale of R:,3200-4900/-. When the post

o)

s Jumior most employee in the Telecom

does not carry more than maximum pay of 85,4900/~ it would be
against all the cannons of finance to allow more than maXimum
. 3 WA
Day scale ence the conditio £ protectic " pa 3
bay scale, Henc he condition »~f protection »f pay as denied

to the arplicant has to be vieved from this angle..



o

The Department have given reasgnable exﬂlanation as to why
he was allowed to draw pay scale at ?,6000/- for 15 months. This
because his last pav Certificate was not received in time =ng
therefore, his pay was fixed on the basis of payslip issued

by the C.F.M.G, Orissa describing his basic pay at Ps,6000/~

on the date of his relincguishment from that Dspartment; This

was permicssible under Rule 228 & 229 of P & T, FHB, Volume 1
(Annexure R/1) as Clause 1 of this Rule 229 lays down that

in order tn a2vnid bhardshinp, the President has been pleased

to decide th=t vrovisionsl payment of swbstantive pay may be
allowed tn non-gazetted Government servants vending receipt

of their L.P,C either on reversion from a Gazetted post or

on transfer from one non-gazetted post tn mnother, Basing

on this Rule and in the absence »f LPC the pay of the applicant

was rproviesionally fixed. Tn view of this, we do not see any

illegality/infirmity in such provissnallax fixation of pav,

e
11, - shri Rath the learned cownsel for the applicant. on the
other hand, contended that his ray was fixed at %,6000/- which

includes versonal pray of 8%,1100/~. After going through the
defination ~f pere-nal ray mder R 2(23) and Government of
India instructions menticned therewnder, we are convinced
thatithe contention of the learmed cownsel in this regard is not
correct, .a?@ Payment of persnnal vay is not admiassible in

. )
a case of this nature where a unilaterial reversion to a lower
ray scale zafter giving technical‘residnation from the post

carrying higher pay scale is accerted.



124 We are aware thot in the Original Application itself
decisions of the several C.A.T Benches including the decision
of avex Court in Shyama Babu Verma's case find mention., We

have concidered these decisionsz. But in view of the ape x
Gourt decision in Parid Sattar(Svrra, this decision in Shyma
Babu Verma case needs no consideration. In shyma Babu Verma
the apex Court observed that recovery of excess amounts
emrlovees for about ten years dve to wrong fixation

of pay need not be made, This is

e

reported in 1004

on
ot

dec on

(83C) (L&C) page 623, The roint whether excess amount paid

to an employvee erronenusly for which the employee was not

at fault can be rr-covered was not raised as an issuve in that

case. The Apex Ohurt arpea

)

s tn have ordered not to recover

Oy

the evcess amaounte pail

je;

, in exercize of power under Article

142 of Constitution for doing c-mplete justice by taking

the petitioners, for no fauvlt, of

theirs had enjoyed the higher ravscales continuwvusly for

10 yrars., On the other hand, in Union of India Vrs Sujata
Vedechalan reported in 2000 SCL (L&G) 882, the Avex Court

vpheld recovery of excess payment on account of wrong fixation

In the case before us the arplicant has joined on

wnilaterial transfer in a vost carrying a lesser

ray but was allowed to draw the pay which he was
earlier at the rticher post becavse nf ahsence Af
Pay was fixed ctrovisionally £or 15 months on the
issved by the Postal Department, Thereafter,

refixed at the maximim ray scale in the lower rost




/and consecuently order was issved for recovering the excess
payment already made because of wrong fixation of pay. Hence

question of issuing notice to the applicant would not arise.

We are alsn» not imbressed with
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avplicant for his repatriation to the Postal Department.

Since he joined the Telecom Department after giving undertaking
that he would not claim repatriation, he should be bound

by

+
3

came and qguéstion of reratriztion would not arise,
aven if, there is vacant rost for his adivstment in the

porent Department, more g2, vhen Respondent No,4 the cChief

Post Master General in his reply to rejoinder oproses the same,

14, In the result, we 4> not find anv merit in this

Original Arrlication, which is dismissed but without any

MEMBER (J)
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%’W—M )gpa , (G.NARASIMHAM)




