IN THE CENTRAL ADMIN ISTRATIVE TRIBUN AL
CUTTACK BENCHs CUTTACK,

QRIGI‘-Z AL APPLICATION NOs 1,'Ll oF 2200
Cuttack, this e qyn day of Octeber, 2004,

GOPABANDHU CHOUDHURY, & Ocs,,, . APPLICANTS,
s VRS:
UNION OF INDIA & Others, oo s RESPONDEN TS,
&3 ™N STRUCTION S

1, Wiether it be refarred to the reporters or net?

2, Whether it be circulated te all the Benches of
the Central Administrative Tribumal or net?
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CEN TRAL ADMIV ISTRATIVE TRIBWN AL
CUTTACK BENCH3CUTTACK,

Qrisinal Application Ne,1ll of 2000
Cuttack, this the .15\11» day of Octeober, 2004,

CORAM; -
THE HONOURABLE MR,B,N,SOM, VICE-CHAIRMAN
RID
THR HOW'BLE MR, M, R, MOLANTY, MEMBER( JUDL, )
[ X X N J
1, Sri Gepabandéhu Cheudhury,

S/e,Late Chaturdhuja Cheudhury,
Aged about 67 years,

Vill, Swarga Bramhapur,

Pe, Sadeipur,

Via, Raghwn athpur,

Dist, Jagatsinghpur,

Retired as Transmissien Executive,
All India Radie,

CUTTACK,

Shri Brajamehan Mohanty,
S/e.Late Bhagaban Mehanty,
Aged about 61 years,

Mahata® Road,

Kalinga Lane,

Cuttack,

retired as Pregram Executive,

All India Radie,CUTTACK, esen APPLICAN TS,

By legal practitioners Mr,D, P,DHALSAMA TA, Advecate,

1,

By

-Ve rsug=

Uhion of India resresented through

its Secretary,Ministry of Informatin and
Breadcasting, Sastri Bhawan 'A',Wing,
New Delhi-110 001,

Prasar Bharati Breadcasting Cermeratien of India,
threugh its Directer General,Sastri Bhawan,
New Delhi-110 @01,

Directer General,All India Radie,
Akashvani Bhawan ,New Delni-110 001,

Statien Directe, All India Radie,
Cuttack-T753 001, . RESPONDENTS,

legal practitiemers Mg, A,K,Bese,SeniorStanding Cewn sel,

L IO



MR, MAVO RAN J4_ MOHAN TY, MEMBER( JUDICIAL) 3 -

Applicant Neo,l,Gepaban ¢hu Cheudhury was
working as Transmission Executive and Applican t Ne,2
was working as Program Executive of All India Radie,
Cuttack,Beth of them superannuated frem Gevemment
service w.,e, £, 31,3,1991 and 28,2,1997 respectively,
Much after their retirement,the Govemment ef India
issued a circular disclesing a policy decision wnder
Mnexure-3 dated 25,02,1999 enhacing the scales ef
pay ef certain categories of staff eof All Ihdia
Radis and Deerdarshan,In the said circular in clause

2(iv) it was previded as mders-

“2,(iv) I} additien,the may of these
employees of All India Radis and Deor-
darshan who had peen working as Trars-
mission Evedutives as on 1-1-1978 or
afterwards would be notisnally fixed
in the pay scale of 1/550-900/-w. e, £,
1-1-1978 and in the pay scale of

ks, 20003200 /0w, 2, f, 1-1-1386G befeore
fixing their way in the upgraded pay
scales as en 1-1-1996, But as per their
agreement with the Gevt.,this will net
entitle them te any payment eof arrears
for the period prisr te 1-1-1996 and
will be limited te fixation of theix
current pay as en l-1-1996",

Further in clause-4 of the said circular it had seen
provided as mndert-

"4, The benefit of the upgraded pay scales
will be available te existing incumbents
only and those new direct recruits whe

join after issuace of these orders will
net be entitled te these scales but will
be govemed by pay scales recommended by

Vth Pay Commissien , However,all promotiens

b
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of existing incumbents shall be made

in upgraded scales enly",
Since ther= was ne clear-cut instructien with regard
te the retired empléyees: by the time the Circularx
came inte existence,being aggrieved, the Applicants
made representations wnéder Mnexures-5 & & for
extension of the said retrospective revisien of the
scales of pay in the grade of Applicants and that
since ne reply was received on their representatien
and only a general circular was issued en 5th August,
1999 (wnnder Mnexure-6)debarring them te get the
benefits,eut of the Circular mnder Mnexure-3, the
Applicants (by filing the present Original Applicatien
wder sectien 19 of the Administrative Trisunals Act,
1985) have prayed for quashing ef the erder under
Mnexure-6 gnd fer a directien to the Respendents te
extend the revised scales of pa& which has been made
retrespectively smeorese,when the Applicants were very

much in service/postiywhen it was made effective,

2. Basically,the Respondents through their
comter have apprised the Trisunal that since the
Applicants were not in service of All India Radie/
Deo rdarshan,en the date of issuance of the order
i.e, 25,2,1999,the Applicants cannot be asked either
te opt for becoming Prasar Bharati empleoyees or teo
submit the required wndertaking fer availing the

higher pay scales which is/was a precenditien.h
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othermwords,it is the case of the Respondents that
the benefits of the order can only be givem teo those
employees who were in service as on 25=«02-1999 and
who exercised their option to remain with Prasar
Bharatf and that the order can not be made applicable
to the employees,who did net exercise their option

to become employees of Prasar Bharati and that they
will continue to ¢et the nomal revised pay scale
recomnended for Govemment servants by the Vth Pay
Commissien,It is also the case of the Respondents
that the matter has been examined in consultation
with the Department of Personnel and Trainineg(DOP&T)
and as per their advice,it was decided not te extend
the benefits of the Office Memgandum in question, to
the employees who were not in service of AIR/DOORDARSHAN
on the date of issumce of the order and, therefore,
the Applicants are not entitled to claim any right

to get the said scales of pay,

3. Applicants having filed their rejoinder,

a reply to the rejoinder has alse been filed by the
Responden tsiwhich were taken note of,while we heard the
leamed Comnsel for both sides ad perused the materials

placed on record,

4, During the course of hearing,it was
argued by the leamed Cownsel for the Applicant
that since the pay scales were revised retrospectively
(to be paid notitmally)w.e.f, 1978 and 1986(and
actually w.e.f. 1,1,1996) and the Applicants were |

D



A X

/1547

very much in service as on the said dates(and
performed the duties as that of other existing
employees)they are entitled to get the benefits

of the scale of pay prospectively,It has been argued
that denial of such benefits to the Applicants amownts
to gress violation of the constitutional mandate as
enshrined wmder Article 39(d) of the Cen stitution

of India,Further it was argued by the leamed counsel
for the Applicant that had the circular been issued
much before,while the Applicants were in service,
they could have got such benefits and, similarly,had
the pay scales not been directed to be revised
retrospectively, the Applicants would not have raised
any grievance/but since the pay scales were revised
retrospectively (covering the periods when the
Applicants had performed the similar duties 1like that
of existing staff) they are entitled to get the
wenefits of the revised pay,It has further been
argued by him that if opportwnity would have been
given for option,they could have opted,It has beem
argued that there keing no grownd or logical

explan ation offered in the main circular (er to

the subsequent clarificatory circular)as to why

the retired employees will not get the higher

pension amownt by virtue of re:rospective revision

of pay scales,the benefits ought to be extended to

them,In the above backgromd leamed cownsel for the



//6//

Applicant has also relied en the decision ef the

Hon 'ble Apex Court rendered in the case ¢f RMIDHIR

EINGH vs, WLION_OF INDIA AID OTHERS (reported in AIR

1982 sC 8MW); =mad ¥, K, MEHTA AD OTHERS vs, NION OF

BIDIA WD OTHERS (reported im AT, R, 1988(2)sc 322)

and has prayed for directiens te the Respendents to
pay the diffexential amemnt en the event of revisien
of pay of the Applicants fetrospectively and censeguential

revision of pensionary benefits,

Se On the other hand, leamed Cownsel
appearing for the Respondents have strenupusly
submitted that before issuing the impuoned order
dated 25,2,1999,due deliberation a:d discussions
were made with the representatives of varieus |
employees' association of the Devartment and that,
such upgradation of scales was appreved by the
Govemment with precenditien that the employees
woLking en the date of issuance of the order and
tbose whe will submit an wndertaking (te the effect
that they,in the event of their net opting to beceme
employees of Prasar Bharati,would refund all excess
benefits received as a result of higher pay and would

no lenger be entitled te the upgraded scales ,can

Bly get the benefits and as such, the Applicants are

net entitled to the benefits of the pay scales as previded
in the circular wmder Mnexure-3, It has been submitted
that the Applicants since donet fulfil the necessazq.

(o



s

////
conditions envisaged in the Office Memerandum dated
25-2-1999,they are net entitled te the revised scales
of pay as revised retrespectively inder Annexure-3 ad
that as the Applicants have already retired fpem service

exercising of any optien by them deoes net arise,

6, We have given our anxieus thought te the
issues and varieus submissiens made by the respective
parties , We have also gene through the decisiens
referred te by the leamed cemsel for the Applicants,
Crux ef the issues lie¥ on the interpretatien eof the
cigcular dated 25,02,1%999;which is the feundation ef

the claim of the Applicants,This circular dated 25,2,199¢

at Paragraphe.2 prevides as wmnders-

“2, The grant of revised pay scales as
mentiened in para=l abeve will be sub ject
to the follewing cenditienss=

(i) The upgraded scales will be
allewed net as Gevt,empleyees per se but as
Gevemment empleyees currently in service
ef Prasar Bharati(Breadcasting Cerporatien
of Inéia) . As and when the emplovees,
presently working in All India Radie and
Dogidarshan are asked te exercise their

optien,those employees whe d¢ net ept fex
Prasar Bliarati will revert as Gevemment
servants e willno longer be t

Pove scales, They wIIi alse have te refund
all Benefits availed of by them as a result
of the grant of higher scales of pay,They
will be liable te recevery of all such
benefits,An undertaking in the preferma
given at Mnnexure-II te this effect has te
be submitted by eachh and every empleyee
cencemed befere availing the benefit of
upgraded scales of pay,This is in accerdance
with their agreement with the Govemment teo
avail their upegraded scales on this conditien
onlyd
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Agajn in the cepy endersement pertien,it has been
stated that the authorities are requested te ensure
that salary in the upgraded pay scale in respect of
ay empleyee is net drawn wmless an wndertaking in

the proferma given at Mnexure~II is received alengwith
the pay fixatien orderﬁ Therefere, it can safely be
presumed that the circular/upgraded scales of pay per
se is net applicable te allthe empleyees of all India
Radie/Doerdarshan, There is a pre-cendition that dmly
those employees whe opt teo remain in the Prasar Bharati,
the upgraded scale of pay will be applicable to themj
This decision was takem by the Govemment after the
same was agreed to by the representatives of the
empleyees' Uhion, However, revisien/upgradatien eof
scales of pay is a pelicy decisien of the Gevemment
and ne ceurt can Intexfere en the said pelicy decisien
of the Gevemment,Admittedly, the Applicants are the
retired employeces of All Tidia Radie and as per the
stiphdatien, they are not entitleé the scales of pay,
Had they been continued in service by the time this
circular came into existence,mless options given by
them to Pe in Prasar Bharati, the upgradatd scales
would not have been extended to 'l:heni’i".‘i They have also
not opted as per the circulars 1like the other employees,
those who are continuing in servicekﬁ" and are getting
the upgraded scales of pay, Therefore, there is no

scope for this Trikbunal te interfere in the decisions

of the Govemment for directing them to give the applicants

the upgraded scales of pay as prayed for by them, EL/
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The decisions relied on by the leamed comnsel for
the Applicants are not applicakle te the present
context; as those decisions deal with regard te
equal pay for equal work,’"i

7. In view of the foregoing discussions,
we find ne merit in this Original Applicatien
which is accordingly dismissed,No costs,

J\/}Lw \Lv \O

B.N5SOM) (M Re TY)
ICE-CHAIRMAN MEMBER( JUD ICIAL)



