IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
CUTTACK BENCHs CUTIACK,

CRIGINAL APPLICATION NO, S92 CF 1999‘
cuttack,this the 26th day ©f Fearlarys 003,

SRI M., V.NARASIMIL LU, e APPLICANT,
SVERSUS 3
: UNICN OF INDIA & ORS. L. RESPONDENTS

FOR_INSTRUCTIONS

1. WHETHER it be referred te the reporers or not? \/e/_\

¥ WHETHER it be circulated te all the Benches of
the Central Administrative Tribunal er not? |\,




CENTRAL ADMINISTRAIIVE TRISUNAL
QUITACK BENCH; CQUTTACK,

ORLGINAL APPLICATICN NO, $2 OF 12999
cubtack, this the 26th day of Fesruary, 2003.

C O R A M:_
THE HONOURABLE MR.MANCRANJAN MOHANI‘Y.MEMBER(JUDL.) o

% 8 o e

Sri M,v.Narasimhulu,Aged about 28 years,
S/o.M Rajulu of village-Meyyavanipeta,
P,0: sSadavaram,pistrictsSrikakulam(Ar),
at present Cc/o.p.Narayanamma of
Chhatrapur, pS sChhatrapur, pist. GANFAM,

TR APPLICANT,

By legal practiticners M/s.Mancj Mishra,
Basudev Mishra,
D.K.Patnaik,
N]il Nayak.o
Advecates.

sVeLlsusg

l, Unien ©f India represented through chairman,
Rallway Board,Rail 3hawan,New pelhi,

2. Genesral Manager,
Scuth Egastern Railway,
Garden Reach,Calcutta- 000 43

3. pivisicnal Railway Manager,
seuth grastern Railway,
Khurda rRoad pivision,
Khurda Read,

POsJatni,
pistskhurda,

4, Senior pivisicnal pPersonnel COfficer,
South pastern RrRailway,
Khurda RrRoad pivision,
Xhurda Road,
Ps:Jatni,
pistskhurda,

. RESPONDENTS,

By legal practitiener ; Mc.R.C.Rath ,

Rlys,.standing ceuns el:(,
(%3
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MR. MANORANJAN MOHANTY, MEMB ER(JUDI CIAL) 3.

F.Rambabu, a railway empleyee,while working as
P.W.I(FPetmanent way Inspector),Gr.III in chhetrapur under -
Khurda Road pivisiocn died prematurely (on 06-03-.1988)
lea¥ing behind his widew and ene daughter,After the death
of the Railway empleyee, P.Rambabu(who was the only bread
winner of the family),his widew applied for previding
appointment to® her married daughter in order te tide over
‘ the sudden crisis ef the situatien and for removal ef the
distress conditicn of the family,Subsequently, when the
widow felt that her daughter can not take up any jeb due
te her sickness, she applied for providing an appcintment
§on cempassicnate greund) to one of her near relative
(Applicant) describing him te be the adepted sen, when
nothing was cemmunicated teo the Applicant, he teeck shelter
of this Tribunal ir 0.A,N©.935/1996 which was disposed of
en 26-02-1997.Ultimately, under Annexure-.A/€ dated 16.11.57
and under AnnexUre-A/5 dated 15-01-1959 the prayer of the
Applicant was turned down by the Respondents on the grounds

as extracted belows-

®ANN EXURE-A/4 dated 16-11.1997;

In cempliance te the Hen'dle CAT/CTC's erder no,3
dated 26-02-1997 passed in the above case, your
representation dated 19-08-1994 was examined in
detail and it is te inferm you that the empleyment
assistance to the near relative cannet be considered

as per Reilway Board's inStruCtioni:;J:f’—

-




o G

ANN EXURE-A/8, dated 15-01-1999, 3=

Yoeur represchntatien has been examined in detail
and it is informed that the empleyment assistance
te the near relative cannoet be considered as per
Railway Board's instructiens,This fact has already
peen informed te you under this office letter
under refetence®,

Again O,A,Ne, 251/1998 was filed by the Applicant; but the

sSame was withdrawn en 0l-03-1999,

2. Now in this third jeurney, the Applicant(in the
present QOriginal Application under Section 19 of the
Administrative Tribunals Act,1985) has prayed fer quashing
of the order under Annexures-A/4 and A/5 to the Original
Applicaticn with prayers for directicn te the Respondents to
provide appeintment(en compassionate ground) te the

Applicant,

3. Respondents have filed their counter objecting to

a) Providing empleyment on compassienate ground
to near relative is no more available in the
Rallways, in view of the instructions ¢f the
Beard dated 13-12-1995;

b) Applicant/widow submitted application fer
providing appeintment/empleyment en compassi-
cnate ground after 12 years;

c) though cause ©f action arese as back as 1988,
this applicaticn has been filed in the year
1929 and,therefore,this 0,A, is not maintain.
able in view ©f the law of limitatien,

4, Having heard the learned cCounsel fer the Applicant
and Mr.R.C.Rath,Learned Standing cCounsel for the Railways,I

have been called ugen te examine as to whether the Applicant

is entitled to be considered for empleyment on ccmpassianatez
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ground,in view ©f the facts enumerated in his Original
Applicaticn(en the face of the three objecticns raised
the submissions made

by the Respondents in the counter) and as alsefduring

the oralhearing of this case,by both the parties,

5. AS regards the peint of limitation it is
worthwhile te mentien here that the aApplicant has
"initially filed an Original Application in this Tribunal
in the year 1996 raising the grievances pertaining te

the inaction @£ the Respondents in not giving consideraticn
to the grievances ©f the Appl icant for providing empleyment
on compassicnate ground, even though the same has been
provided under the Rules ©f the Railways.The Rallways

kept quite fer a considerable long time ang only after
intervention of this Tribunal en 26-2.1957 in 0.A,Ne.935/
1996, the rai Lways/aespendmts rose from thelr slumber ang
rejected the grievance of the Applicant under Annexure-A/4
en 16,11,1997. yhen the Rule envisages for providing
appointment,there wgs ne impediment on the part ef the
Respondents/Railways to sleep over the matter for years
togethex and ceme eut with Bhe plea of limitaticn, mirther
while rejecting the claim of the Applicant (under ANnexure.
A/4 and A/5) no such plea was taken by the Respondents,
Learned Counsel for the Applicant has alse during hearing
©f the matter, has exhaustively explained the reasen for
appreaching this Tribunal belatedly. There are alse
instructions issued by the Railway Bcard fer overceming
such an eventuality; which envisages that the General Manager

of the Rallways concermned has the power te condene the i
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‘6.
delay (fer providing empleyment on coempassiocnate greund)

in erder te remove the distress cengiticn ef the family,
In view ©f the above, I am satisfied that this agplication
cannet just be thrown en the pﬁint ef delay.Hence,the above

plea of the Respendents is over-ruled,

6. AS regards the peint that the Clircular fer
previding empleyment en ceémpassicnate greund to near
relative of deceased empleyee has beend modified in the
year 1995,it is to be neted that this plea/greund is neot
applicable to the case of the Applicant; since the death
of the Rallway servant had eccurred in the year 1988 and,
at that relevant time, for previding empleyment assistance
(en cempassicnate ground) te "a near relative® was very
much in vegue; as cemmunicated in R&ilway Board*s Letter
dated 25-03-1980 and 12-02-1990 and the same was only
modified on 13-12-1995,Had the case of the Applicant been
considered at that relevant time (when death eccurred

and applicant made representation) then his case ought
not te have been threwn on the greund that the circular
for providing appeintment te a near relative ,has been
amended w.e.,f, 13.12.1995., Law 1s well settled that
executive instrdctions/circulars cannet have retrospective
effect.There is ne mention in the said letter/circular/
executive instructions dated 13-12~1995 that the same
should take effect retrespectively als®, As such, the

Respendents ought not te have rejected the claim eof the

Applicant by apglying the @drcular which had not seen the

light ©f the day when the death eccurred ot rep:esentat%giif
.
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was made,

7. Mere surprising in this case is to note that

while rejecting the claim of the Applicant (under
Annexures.A/4 and A/5), the Respondents have enly peinted
out that in view ©f the Circular in guestion (dedaring

the near relatives to We appointed on compassionate ground)
the case ¢f the Applicant had been rejected;while contesting
the present 0,A,, the Respondents have raised many grounds:
though the same are not @vailable te be raised in viewof the
decisiens of the Hon'ble Apex Court of India rendered in the

case ©f COMMISSIONER OF POLICE, BOM3AY= VRS.-GORDHANDAS BHANJI

(reported in AIR (39)1952 sC 16) and in the case ©f MOHINDER

SINGH GILL-VRS.~CHLEF ELECIION COMMISSION R{Leprorted in AIR

198 SC 851) ; whereln it has been held that public erders,
publicly made in exercise of a statutery autherity, cannot be
construed in the light ef explanations subsequently given,and
that, when a statutery functionary makes an orders, based on
certain grounds, its validity must be judged by the reasons se
mentioned and cannot be supplementéd by fresh reasens in the
shape of affidavit er otherwise. Otherwise, an order which is
pad in the beginning may by the time it comes te Court,en
account of being challenged shall get validated with aid eof

additional grounds and such a situatien, im crdimarylsituatien,

is not te be sustained.

8, In view ©f the foregoing discussicns made above,

I am of the view that the Clrcular dated 13-12.1995,pasing on

which the case of the Applicant has been rejected,is not7‘

O
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applicable te the case ©f the Appl icant and, accordingly,

Annexures-A/4 and A/5 are quashed(especially, pecause it

is not the case ef the Respondents that there are no
indigent situation) and the matter is remitted back te

the Authorities/Respondents te place the records before
the General Manager of South Eastern Railway(Garden Reach,
Kelkota-43) whe is Respondent No,3 in this case and who has
been conferred with the power te meet such an aventuality
for condening the delay te give fresh consideration, The
entire exercise should be completed within a period of

90 (ninety) days froh the date ©f receipt of a copy of this

ordek,

2. In the result,therefore,this 0.A, is disposed

of as apbove.No cests,

3

(MANORANJAN M OHANTY)
MEMB ER(JUDI CIAL) 26/53 )83



