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CENTRAL ADMINISTRATIVE TRIBUNAL
|

ORTIGINAL APPLICATION NOL,670 OF 1999

R

CUTTACK THIS THE QLF”‘ LAY OF ?Ma}_j 2001
|

CORAM
THE HON'BLE SHRI SOMNATH SOM i | VICE=-CHAI RMAN
THE HON'BLE SHRI G. NARASIMEAM, MEMBER (J)
1e shri K.Bhaskar Rao,

aged about 28 years,
S$/o. Sri K.lLingaraju,
Vill. G.Rampa,

P.0. Garabandha,

Via. Parlakhemundi,

Dist. Gajapati, o Applieant

By the Advocates ‘ Mr.P.V.Ramdas
&
~Versuge 1 Mr.P.V.B.Rao

1, Union of Indiga,
represented by the
Chief Postmaster General,
Orissa Circle,
Bhuwaneswar - 751 001.

v Senior Superintendent of Post Offices,
Berhampur pivision, {
At/FP.0. Berhampur, !
Dist-Ganjam, ‘

PIN, 760 001,

3. P, Hemachal Rao,
s/0., Not known
at/P.0.G.Rampa,
Via.Garabandha,
Pist., Gajapati.
eode Responients
By the Advocates ‘ Mr,J.K.Nayak
A.8.C
‘ &
'M/s C.A.Rac &

| S. K.Behera(for R-3)




G.NARASIMHAM, MEMBER(JUDICIAL): The mi‘ain roint involved in
y : ’ _ t e
this Original 2pplication, claiming appointment the post of

; V.

EIBFPM of Village G.Rampa in preference%to the Resgondent No.3

i
was selected a2nd approinted, is whether higher percentage of
i

marks secured in H.5.0/Matric Examinat#on through compartmental

;
pass should be preferred to lecser percentage of marks secured

in H.S8.C/Matric pass in one chance. |
|

Q)

.43 Applicant K.Bhaskar Raoc, Respondent No.3 P.Hemachal Rao,

one Biswonath Samal and tws others were candidates for selection
|

to the post of EIBFM, G,Rampa. Applic%tions of the two others

were rejected as they were not complete!in all respects. While
\

Biswopath Samal and applicant K.Bhaskar Rao, passed H;S.C
|

Examination conducted by the Board of secondary Education,

Andrapradesh in compartmental, Respondent No.3 F.Hemachal Rao
i

passed such examination in one chance. iWhile applicant

: \

K.Bhaskar Rao secured 56.6% the other two secured 42.4% each.
|

2pplicant was not preferred for the appointment on the grownd
\

ghct Y ; s l
that a candidate passing in one chance 1s to be preferred to

i
a compartmental pass candidate, though securing higher

|
percentage of marks.

\
3% The case of the applicant is thatthis father was

previously serving as EDBFM, G.Rampa. During the absence of

his father he had served as a smbstitute\?or 205 days from
\

1995 to 1997 and hae gained substantial experience and this
\



experience should not have been ignored while making the
selection. Even, otherwise he having secured higher percentage
of marks in HM.5.C Evamination, though in compartmental Pass

has better claim for the post than Respondent No.3.

4, Before going to be the version of the Respondents it
is better to take note of the fact that Biswonath Samal in fact
preferred 0.A.236/58 for quashing the appointment of

Kespondent No,.3 P.Hemachal Rao on the grounﬁ'that he is more
meritorious than him. This Original Applicastion was Adismissed
on merits on 18,9,2000. This fact was brought,to our notice
during hearing t§ the Present Oricginal Application. Though
counter in 0.A.236/98 was filed by the departmental Resgqndents,
on 18.8.98, strongely counter in the present arplication filed

on 27.6.2000 by the departmental Respondents is conspicuously

silent about the earlier Original Arplication. Be that as it

may, §or better appreciation of the pf&sent Oxiginal

Application we called for record 0.A.236/98 and perused the

5 Respondents(department) in their cowmter oprosing the
prayer of the applicant take stand that substitute experience

under the existing recruitments Rules carries no extra-welghtage

I

They justify that selection and appointment of Respondent MNo.3

s
mn

in view of the decision ~f th Bench in 0,A.481/94

(Vermandanda Panigrahi Vrs. U.0.I), holding that a candidate

=



\ ©

passing the H.£.C in one chance hes to be preferred to a
compartmental pass candidate securing higher percentage of
marke,

€. Respondent NU.B filed separate counter on 21.11.2000
after the “isposal of the carlier 0.A.235/98 taking the stand
that in this earlier Original Application this Bench held that
a candidate pacsing H.S.C in one chance is more meritorious
than a compartmental pass candidate. Further he has taken

plea that this Original Application filed on 28.12.99 is barred

by limitsation.

T No rejoinder has becen f£iled,
8. We have heard Shri P.V, Ramdas, lcarned cownsel for the

applicant, Shri J.K.Neyak, lcarned A3ditional ounsel and
C.A.Rao, the leamed cownsel for the private Respondent No.3
and also perused the records 0.A.481/94, 0.A.669/98 and

0.A.631/97(since disposed of) by this Bench

%

‘fealing with

identic=2l points.

9. Before entering into discussion on merits we may as

well deal with the point of limitaotion urged by the private

Mo.3. It iz the specific case of the Respcondent No.3 that

he was appointed to that post on 9.5.98. Section 21 of

the Administrative Tribunal Act feale with the period of

limitation. Under Section Zl(La(a), limitation period

is one y:ar from the date when 2 final

Q

rdexr has been
made on any appeal or representation wvhich right is available
to an applicant either under a statute or under Departmental

Rules, nier Sub - Section (1) (b) the period of
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limitétion is one year "rom the date of expairy of pericd
of 6 months, where no order is rassed by the competent
authority on such appeal or representation., When there is
no crovision as in the present case £or making any appeal
or representation, limitation period is three years U/s
21(2)(a) of the Act. This would be aleo clear from the

Adecision of the Apex Court in Jaidev Gupta Vrs. State of

worted in 1898 s82C (L & 8) 1987 vhere

m

rr‘

;—-l

differential salary ‘rom 1971 onwards claimed before Central

Tribunal in May, 1989 was allowed only fror May 1986 onwards.

If Section 4~‘1)(a) is applicable still then it is not barred

LUt o st

he—game the averment that representation made under Annexure-?2

L

dtd.16.10.98 wag not disposed of, has not been denied in

counters, Thus the ples of limitation urged by Resrondent No, 3

£ails,
10, As to the sibstitute experience, law is well settled
that it carries no extrs weight. thri P.V.Ramadae lecarned

counsel has =130 not presced tris point.

11, foming to the main point, we cannot hut observe that
averment of Respondent No.3 in his cowmnter that this Bench

in 0.2.236/98 held that a cadidate pacsin

H.8

.Cin first

Q

chance is more meritorious than a compart-mental pass.
candidate is nothing with misleading, In earlier 0.A.236 of
98 the apprlicant Biswonath Samal pzssing the H.S.C Examination

compartmentally secured 212 marks out of total 500 marks,

whereas the private Respondent No.3 (Respondent 5 in tha

application) while passing the H.S.C Examination in first



chance also secured 212 marks out of total marks of 500,
As the marks were equal we held the candidate passing in
one chance qumore meritorious. It would not mean that

we had observed that a compartmental pass candidate even
if secures higher percentage of marks will be less

meritorious than the candidate passing im one chance

s

securing lesser vercentase of marks,

127 One »f the criteria for selection to the post of a
EDBPM is the marks secured in the matriculation or the
equivalent Examination, as mentioned in the method of
recruitment under Section 4, page 75, Swamy's Compliation

=

Service Rulees Postal ED Staffs, 1999 Edition. In other words,
emong the c=ndidates who secures higher percentage of marks

in matriculation or equivalent Examination (among candidates)

should be adjudged as more meritorious, This is the

concidered view of this Bench as well as other Benches of
~.A.T. There is no mention ig in these instructions that

a compartmental pass should be considered less meritorious,

=3 It is true that in 0.A.481/91 dispogsed of on 6.12.94

then Division Bench held that a candidate passing H.S.C

Examination in one attemut has to be preferred than 27 y

candidate securing higher percentage of marks in compartmental

examination. This was taken into consideration because
Jhea im
the disputejcenterd round the selection to the post of

L o)

Extra-departmental packer for which the minimum educatinnal



qualification is class 8 only. Keeping this in mind the

Divisional Bench appeared to have held so. In fact, this
decision has been clearly distinquished by us in 0.A.66§/98

di sposed of on 19,10.99, wherein the aprpointment of
private'Res?onﬁent to the post of EDBPM was wnder challange.
That Private Resprondent secured higher percentage of mak s

in H.5.C Eamination Passing compartmentally than the applicant
who passed the same examination in one chance securing the
lesser percentage of marks, In that case the department

defended the selection of private Respondent on the ground

that though he is a compartmental pass secured higher
percentage of marks in H.S5.C Examination. This was ultimately
upheld by us by distinguishing the decision »f the Divisonal
Bench in 0.A.481 of 1994. again in 0.A.631/91 disposed

of by us on 11.1.99, We reitierated the same by taking note

of the decision in 0.A.481/94,

14, Thus the consistent view of this Bench in fregard
selection and appointment of EDREM is that a compartmental
pass candidate securing higher percentage of marks in H.S.C
Examination is more meritorious than a c:adidate passing

that came examination ‘in one chance securing lesser percentage
of marks. No rule or circular of the department that a
compartmental pass with higher percentage of marks shoulXlbe

oM Chieon (=Y
considered less meritorious than a pass in persoms securing

less percentage of marks in selection to the post of EDBPM

has been placed before us.
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15, Admittedly, the applicant X.Bhaskar Rao csecured
higher percentage of marks than Respondent NO,3 and as such

in view of owh discussion above we consider him to be more

meritorious than Respondent No.3. At this stage it should
not be overlooked that in O.A 236/98. We sustained the
selection and appointment of the Respondent No.3 as against

™

Biswonath Sams:
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lees meritorious and not that the Respondent NO,3 was more
. o - oy
meritorious among all the candidates asd this was not the

issue involved in that case.

16, Thus we have no hesitation to hold that selection
and aprointment of Respondent No,3 the post of EMBPM G,Rampa

overlooking the claim of the apprlicant cannot be  sustained.

We accordingly guash the selection mand appointment of Respondent

No.3. We further direct the Respontent No.l+2 to consider
the case of the applicant for the said post within a period

of 30 days from the date of receipt of cory of this order.

i The Original Application ig allowed but without costx

Loy 2 Y ‘:s"'lw?,

\FMA’/IW’) ; (G. NARASIMHAM)

VICE’C}&IW MEMBER (J)



