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SOMNATH SOM, VICE-CHAIRMAN 

In this application the petitioner has prayed 

for a direction to the respondents to issue posting order in 

favour of the applicant in pursuance of the appointment order 

given to him at Annexure-4 as a Music Teacher. The respondents 

have filed counter opposing the prayer of the applicant, and 

the applicant has filed rejoinder. 
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2. The admitted position is that Kendriya 

Vidyalaya Sangathan (hereinafter referred to as "KVS') issued 

an employment notice advertising and calling for applications 

for filling up 80 posts of Music Teacher. In the Employment 

Notice itself it was mentioned that in Bhubaneswar Region there 

are three vacancies of Music Teacher. Admittedly, the 

petitioner applied for the post, went through the selection 

process and came out successful. The respondents have stated 

that out of three posts of Music Teacher in Bhubaneswar Region, 

two posts were in General Category and one in OBC category. In 

the final merit list, which is at 7nnexure-, one \jit Kumar 

Padhi occupied the first position amongst the General Category 

candidates and no second position was assigned for the second 

post of Music Teacher in the General Category. The applicant 

who belongs to OBC category, came out first in merit amongst 

OBC candidates. It is necessary to note that the applicant was 

called to an interview on 30.8.1997 in the letter dated 

8.8.1997 at Pnexure-2. The merit list enclosed by the 

respondents at Annexure-A is dated 29.10.1997. But no 

appointment order was issued to the applicant and ultimately in 

January 1999 in the letter at nnexure-4 he was informed that 

he has been selected for the post of Music Teacher. But posting 

could not be given to him for want of vacancy as no vacancy is 

available for OBC category in the Region because some of the 

vacancies in the post of Music Teacher have been filled up by 

inter-regional transfer. The applicant was informed that 

whenever vacancy would arise, his case would be considered 

positively. As the applicant did not get any further 

intimation, he has approached the Tribunal in this OA with the 

prayer referred to earlier. 
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3. Respondents have stated that the vacancy 

position on all-India basis as also the Regional break-up of 

the same was published in the Employment Notice at 7\nnexure-1 

and a candidate is free to apply for any Region as has been 

mentioned in the Employment Notice. The respondents have taken 

the stand that in the Employment Notice itself under clause 

(iv) of special instructions it was mentioned that the number 

of vacancies of such post is liable to change and KVF reserves 

the right not to fill up any of the vacancies. It is further 

stated by the respondents that the guidelines for filling up 

various posts in KVS provided for following priorities: 

i) 	 Posting on promotion to the existing teachers; 

Inter/intra-regional transfers; 

iii) 	 Posting against the select panel prepared 

for direct recruitment quota. 

Even though the respondents have stated that the applicant 

occupied the first position in the merit list for OBC category 

T1usic Teachers, they have curiously averred in page 3 of the 

counter as follows: 

"However, it is categorically denied that the 

applicant was duly selected for the post." 

It is further stated by the respondents that out of three 

posts, two posts were filled up by intra-regional transfer and 

the remaining post was filled up by 7jit Kumar Padhi who stood 

first among the General Category candidates and because of this 

\' 	appointment order could not be issued to the applicant. The 

respondents have admitted that the applicant filed 

representations, but posting order could not be given. They 

have also stated that the validity of the panel prepared on 

29.7.1997 expired after one year as per the circular dated 

17.6.1999 at Annexure-C. On the above grounds, the respondents 

have opposed the prayer of the applicant. 

4 
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The applicant in his rejoinder has pointed 

out that the averment of the respondents in their counter that 

the post was filled up by inter-regional transfer vide order 

dated 7.7.1997 at knnexure-B is misleading because in the 

letter dated 13.1.1999 at nnexure-4 the respondents have 

indicated to the applicant that appointment order will be 

issued whenever vacancy arises. The applicant has further 

stated that as a matter of fact vacancy is available and in 

February 1999 another vacancy circular has been issued for the 

post of Music Teacher and the applicant has stated that written 

examination and viva voce have also been concluded. On the 

above grounds, the applicant has reiterated his prayer in the 

rejoinder. 

We have heard 	learned counsel for 

the parties. Before we took up hearing of the matter, in 
order dated 29.6.2000 we had directed the respondents to 

file an affidavit on the following potfltsg 

(1) 	The break-up of the Regionwjge vacancies 

in terms of CC, SC, ST and JBC categories; and 

(ii) 	The number of vacancies which have been 

filled up by interregional transfer 

categorywise for OC, ST. SC and OSC 

cadjdates, 

After five aajournments, an additional count.,cr was filed, 

after serving copy on the other side, in which categorywise 

break-up of Music Teachers regionwise was given for 71 

of the 80 vacancies. This break-up was enclosed at 

Annexure- to the additional counter. The difference of 9 

between 80 posts advertised and 71 for which the break-up 
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has been given at Annexure-L. to the additional counter, 

has been explained by stating that fDrDelhi and Gauhati 

where there are four and five vacancies respectively of 

Music Teacher, no recruitment was held • It is necessary to 

note that according to Annexure in Ca1cutta,hradun and Jiinu 

Regions there were no vacancies. Thus, out of 19 Regions, 

in Annexure-i vacancies were available in fourteen Regions. 

By way of inter-regional transfer some posts have been 

filled up in nine Regions leaving out Gauhati and Delhi 

Regions, the list of which has been given in Annexure-7 0  

On a careful comparison of these two lists, we find that 

the respondents have adopted a purely arbitrary method 

in filling up the advertised vacancies in different 

Regions by way of inter-regional transfers. To give an 

exanj,le. in A1nedabad, Bangalore, Chandigarh, Gwaliar, 

Jnmu ad Mumba.j the vacancies advertised were 5.3.1.1, 

8 and 3 respectively. But in these Regions, not a single 

post was filled up by inter-regional transfer. In Bhopl, 

where six vacancies were advertised, only one vacancy 

was filled up by inter-regional transfer. In Chandigarh, 

though one vacancy was advertised in the £mployment 

Notice, in .ixnexure-E against Chandigarh Region four 

N 1 vacancies have been shown and none of these has been filled 

up by inter-regional transfer. From the above it is 

clear that the respondents have adopted an arbitrary pick 

and Choose policy by filling up the advertised vacancies 

in certain Regions by inter-regional transfer and allowing 

other Regions to make local recruitment to the full extent 

of advertised vacancies and even more as in the Case 
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of Chandiqazh. Such an approach is not legally sustain1e 

in the face of the fact that the applicant before us is a 

selected cancrljdate occupying the first position in his 

category of OBC Music Teacher. The respondents have stated 

in the counter and it is also mentioned in the Employment 

Notice that a person is free to apply for a Vacancy in 

any Region. This would mean that the vacancies will be filled 

up regionwise. It is no doubt true that in the Employment 

Notice it has been mentioned that KVS reverves-the right 

not to fill up all the vacancies through direct recruitment. 

But while doing so, some system should be followed so that 

the reduction is shared equitably by all Regions. In 

the case of Bhubaneswar Region, out of the advertised 

vacancies, 66 and 2/3rd% has been filled up by inter-

regional transfer whereas, as mentioned earlier, in case of 

Abmedabad Region 100% of larger number of vacancies h as 

been presumably filled up by direct recruitment. In view 

of this, we hold that on this ground the respondents 

cannot deny appointment to the applicant. 

6. The second point urged by the learned conl 

for the respondents is that the select list having been 

brought out in October 1997, the Validity of the select 

list has expired by -3ctober 1998 after passage of one 

year. The first thing to note in this connection is that 

cc) 	even going by the circular relied upon by the respondents 

at Annexure-C the validity of the select list can be 

extended by one more year. Moreover, the applicant has been 

informed in writing in letter dated 13.1.1999(Annexure..4) 

that as soon as a vacancy is available, he will be given 



posting order. In view of this, it is not possible to 

accept the contention of the respondents that the validity 

of the select list has expired. 

7. In consideration of all the above, the Original 

Application is allowed and we direct the respondents to 

issue app3ininent and posting order to the applicant within 

a period of 30 (thirty) days  from the date of receipt of 

copy of this order. No costs. 

. 

(G.NARISINHAZ) 	 * 

MMBR ( JUDICIAL) 
	

VICH1AM 	
J 
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