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CtJTACF I3CH;CUTTAC1(. 

OiGINAL /PLICATICN NO. 634 0 1499 
IL tck,thi'the23ra dy Of Fe34.i&ry.2OO1. 

Sudhaflsu Ranjan Tithy. 	..... 	 Ajp1j.cnt, 

VLS. 

Union of Indl. a & Othr 	••,• - 	sondents. '. 

vc 

- 	
--P 	

--' 

INSTgJCTONS 

1, WhetheL it be referre t the épertexs or not? 

2 	W ether it be ci tculatea to all the Benches Of the 
Centta1 Arrfl1niStrativc 'rrihUflai.:O riot? 

U 
(G.NARAIMHAM) 	 (SOMNATH SOM) 
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CENTRAL ADMITZATRATIVE TRIBUNAL 
UTTACK B ENCHCJTTACI<, 

ORIGINAl3 APPLICATION NO. 34 OF 1939, 
cfZ tac Ic, thi s the Z3  xx1 d a y of Feo 'U ay, 2001. 

CC RAM 

THE HONCU ii3 l3 MR. S0MATH SCM, VI C-C}IAI iMAN 
AND 

THE HONOU EABLE MR. G.NARASIMHAM, Mg43ER(JUDICIAL), 

Sudhansu kanjan Tdptthy, 
Ag about 27 yearS, 
S/o.Subhash chandia Triathy, 
Vi1lage-ttar. Sasan, 
Po:1<ausalya Ganga,Dst,puri . 	..... Aplicarit. 

y legal prctiticner ; M/s.3.FuLay,A.K.Baal, 
P.Y. Dash, D.K. Mohapatra, 
Ad 'cjcats, 

Versus - 

1, 	 Ind 	nted through theUnion of 	 e  
SeCretary,Ministry of Bltflafl Resources 
Developrneflt(Departfllent of glucation), 

verrrnent of India,NeW Delhi. 

Ditor,Navoda.e Vidyalaya Sdmjt, 
A-39,Kailash Colony,New Delhi..]. 

DepUty Di rector, Navodaa Vidyalaya semi ti, 
Regional Cf Lice, 160-. 2fle-II, ME Nagar, FL rs t P100 r, 
PO3oard OffiCe,3hopal, 

princij.a1,Jawahar NavOdaya vidyalaya, 
Munduli,Po ;Mflduli,!jst.O.ittack. 

.... Respondents. 

By legal prCtitiOner M/s.Sarcj Kumar DaS,B.C.adhan, 
SpecIal counsel, 
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MR. S0MNATi SOM, VICE- CHAI RNAN: 

In this Original ApplIcatiOn, the applicant has 

prayed that hebe allowed to Continue in service and his 

service may be regularised by publication of the result of 

his inte 	.espondts have fil& counter oposing the 

prayer of the applicant and the applicant has filed rejoinder. 

We have heard Shri P,Y.DaS, learned cqunsel for the applicant 

and hri g.K,Das,learn& Spial Counsel for the Respondaits 

and have also perused the reCords. 

2 • 	z the pu rpos e of con s id erin g this 0 i gin al 

Application it is not necessary to go into too many,  facts 

of this case.The admitted position is that the alicant 

was initially igaged against the post of Lower Division 

Clerk injawahar Navodaya vidyalaya,Mandali,cuttack on a 

consolidated salary of .1000/- per month for a period of 

89 days from 2-9..1996 to 29-11-1996 but his engaganit was 

con tinuei from time to time with breaks of one day during the 

period from 291996 to 12-6-1999 with breaks for 10 days in 

beteefl as mentioned by the RespOndItS in para-6 of their 

counter.ApjliCant has stated that on 13-5-1999 a notice 

was issued and displayed in the notice Board in the office 

of the P rincipal,jawahar Navodaya vidyalaya, Mundali, Cu ttack 

for the post of Lower Division Clerk. Pirsuant to that 

notice, applicant applied for the post on 15-6-1999 and 

accoing to him he faced the intervi 	on l76-l999.Applicant, 

has stated that the applicant appeared before the Selection 
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Committee and was s el ec ted for the pOt.ihe result was also 

publishEd and the applicant stood first.After this, he was 

call 	to vivace test and he came to know from reliable 

sources that he has a 1 so stood fi rs t in the vi Va- voc e t es t 

but as he was not given any appointment and he was not 

allOwei to work after  13-6-1999, the applicant has come up 

in this Original Application with the prayer referrEd to 

earlier.He has also mentionEd that rursuant to a notice 

datEd 19.8-1996,which has been referred to by the applicant in 

his Original Appi.iCatirnfl and. 	1O3. by.  the ReSpondentS at 

Axinpxu re4 to the counter, the applicant' s case deserves to be 

regularised against the post Of LOwer Division Clerk. 

3. 	gespondents in their counter have stated that as 

per the Rruitrnent Rule for the post of rOwer Division 

Clerk persons wir have got minimu 50% marks in class12 ami-

riitI)fl are only eligible to be considered as against which 

the applicant got only 38.06* marks Respondents have stated 

that the applicant did apply for the post but his candidati re 

was rejt. at the outset as he was not eligible to be 

considered for appointment.On the above grounds, the Respondents 

have opposed the prayer of the appllcant.It has been submitted 

by learned counsel for the et5toner that recruitment ruip dated 

22-6-1995 enclosEd at nexure-3 envisages per to relax the 

rule.In the instant case, the applicant has worked for morethan 

three years in the post and there has bri no complaint about 

his wock and therafore,this is a f-it case for relaxing the 

requircrnnt of 50% marks mentioned in the Recruitment Rule,'We 

have considered the above submission carefully and we find 

that the rule 6 does not cover the case of the applicant. le-6 



provides that the EKecutive Committee of the Samiti upon 

a recommendation made by the Director to that effect that 

it is necessary or expedient, to do so relax any of 
f ç,Pu' 

the provisions of these rules with respect of any clasS or 

category of pC3tS or perscns.ThiS rule does not envisages 

relaxation of recrutnent rule in favour of a partIcular 

person0nly in respect of a category of posts or a class of 

persons there is a power of reiaatiOn by the cecutive 

Committee on the recommendation of the DireCtor.In view of 

this we hold that the case of the applicant does riot come 

within the four corners of rule 6.!reover, even in a case 

which deserves relaxation of the rule, it is for the 

DirectOr and the Dcecutive Committee of the sarniti to take 

a decision and the Tribunal has no power either to relax the 

rule or to recommend for relaxation of the rule in a 

partiCUlar case. 

4. 	The next poirtt urged by learned counsel for the 

applicant is that as the applicant has worked for three 

yea S and that too sa ti s fac tori 1 y the mm inum r eci i rem en t of 

percentage of marks should not be insisted up. In support 

of his contention,learned Counsel for the applicant has 

relied on the decision of the i-n'le Supreme court in the 

case of Ehagati Prasad vrs. Delhi State Mineral Developmeitt 

corporation reported in AIR 1990 SC 371 the decision of the 

ft,rl'ble iligh court of Orissa inthe case of UrTflhla Senapat 

Vts. State of Orissa reported in 1993(1)OLR 348 and the 

decision of the ibn'ble righ Court of Orissa in the case of 

B,K.SahOO Vrs Orissa State }iOUSIPC CorpOratOfl reLorted in 

73 (1992)CLT 148.e have perused these decisions.In Bhagacati 
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Frasad's case, the applicant was engaged as a daily rated worker 

for, many years and at the time of his regularisation it was 

found that he did not have the mininpxm educational qualifica-

tion.Hon'ble Supreme Court held in that case that Once the 

appointments were made as daily rated workers and the applicants 

were allowed to work for a considerable length of time it would 

be haLe and ha rsh to deny them con ft rmation in the respective 

posts on the crovnd that they lack 	prescribed educational 

1alificationIt is not nessiry to refer to the facts of 

the case of Urmila senapati (sura). In that case relaxing 

the educational qualification dId not Come up for Con s1deation. 

There the applicant had worked as  a  Tracer, for five years 

on daily wage oasis and the applicant was asked to compete 

with regular candidates for the puose Of regularisation 

and the HQrl'ble High  Court have held that this amounted to 

discrimination,Thus, the decision of the Urmila Senapatis case 

does not give any support to the case of the applicant for 

relaxation of the educational qualificatjon.'rhe case of 

31< Sahco's also deals with the requirement of relaxation 

of daily rated workers who have worked for morethan seven years 

to appear h efo re the Selection COmmittee.axestion of 

relaxing the educational qualification is also not involved 

in this case.In the present CCSC the applicant has no doubt 
for morethan three 

worked on a consolidated salary of .1000/ per montI-ie was 

are right from the begining that for appointment to the post 

of Lower DivisIon Clerk the minimum requirement is 50% of the 

marks in class 12 examination.j-pnole Supreme Court in a series 

of cases have held that a post can be filled up only in terms 
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of aec ru I tm efl t 11 1 e, As the requ i remen t 0 f RC Eu i tni ent Ii  1 e 

in this case is that the candidate should have 50% marks 

in class 12, the applicant can not; claim that in oer to 

give appointmit to him the aile should be relaxed or 

this recuirement  should not be insisted UpOn.This ContentiOn 

is also held to be without any merit and is rejected. 

5. 	There has been Some controversy beeen the parties 

as also incourse of submission by learned counsel for both 

sides as to whether the applicant took the Typeriting test 

and vj.vace,It is submitted by learned counsel for the 

applicant that in the process of selection in which according 

to him, the applicant participated there was a written test 

which was taken by the applicant.According to the learned 

counsel for the applicant the applicant also appeared in the 

Typ 	riting test and Viva-ce, From the averrnents of the 

applicant in the Original Application we do not however. find 

that any averment has been made that the applicant has 

appeared in a written test or a Typ&zriting Test.Leaned 

counsel for the Respondents on the other hand has submitted 

that 16 candidates including the applicant applied for the 

post and the candidt1res of three persons including the 

applicnt were rejected at the ou tst on the ground that 

their nCt having 50% af marks in Class 12 examination.In 

support of this contention, learned counsel for the Respondents 

has brought a1ongith him an attendance sheet in which 

are noted the names of 16 candidates and their time of 

arrIval and against the name of three candidates it has 

been clearly written that they have got less than 50% of marks 

and accordingly, their candidaires were rejected.In the absence 



of any specific averment by the applicant in his petition 

that there was a written test and a Typeriting test in 

which the applicant appeared,it is not possible to accept 

the submission made by learned counsel for the applicant, 

as the Respondents have not got a chance to reply to this 

Submission. As earlier mentioned the law is clear that 

a pose can be filled up only in terms of the Recruitment 

RU 1 e, Hon • b 1 e supreme Cou rt ha ye a 1 so held subs equ en t to 

the decisions referred to by the 1eaed Counsel for the 

applicant that long period of service would not entitle a 

person to get appointhient de hares the Recrlitment Rules 

as that wCuld result in backdoor entry in secvIce.In view 

of this we hold that the prayer Of the applicant for 

gettIng apointmt Or regularisation in th 	st of LDC 

j5 held to be without any merit and is rejected0  

6. 	Before parting with this case,we must note that from 

the lett.er  dated 19.8.1996 CflClOSed:hy the Respondents as 

Anntxur4 it appears that prior to joining of the applicant a 

a Lower Division Clerk on casual, basis on 2.9.1996, the 

Departmen tel AU tho ri U. es were considering the regula ri'sation 

of teaching and nOnteaching staff against the existing 

vacancies. First sentence of the letter dt.19,3,1996 provides 

that as per the directions receired from NVS Hqrs, the Samitj 

has decided to review all the appointments made on part time/ 

contr3ctua1/dai1age basis in respect of teaching and non-

teaching posts of 1,7idyalaya cad re. in other words, from the 

Anncxure4 it does appear that an exercise was undertaken by 

the Departmental Authorities to regularise the parttim'coritractua1 

dIly wage workers against regular vacant P°JtS.In the 



corresponding part of the counter Respondents have made no 

averment if as a result of such an ccercise,some of the 

Partt1m'cOntracthal/dai1y wage workers of teaching and 

ncn-teaching posts Were actually regularised Or flOt.In case 

in pursuance of letter at Annexure4 Some other art-tim4/ 

contractual /daily wage workers were actually regularised and 

if the case of the applicant is on all fours with such 

persons who have been regularised in the past we direct the 

Respondents to take up the question of regularisation of the 

applicant's case against any vacancy,This exercise should be 	.1 
completed by the Respondents within a period of 120 days from 

the date of receipt of a cory of this order and the result 

thereof should be intimated to the applicant within a period 

of 15 days thereafter,We make clear that our above direction 

is subject to the condition that in pursuance of the letter 

dated 19.8.1996,in thepast some other persons similarly 

situated like that of the applicant had been regularised and the 

applicant's case is similar to then. 

7• 	with the above ooservations and directions, the 

Original Application is disposed of,No Costs. 

L- / - 	, 

(C.NARASIMHAN) 
ME ER (JU DI CI AL) 

(SOMS!ATI. SCM) 
ICECIjAIRM?dF 

KNM/CM. 


