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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL ﬂ &
CUTTACK BNCIZ.CUTL‘ACI ;

0aI GINAL. EPL ICAT TION NO. €34 OF 1999,

e B2 rd day of Feogﬁgry.zool

‘ *:;i,.* A Applicant,

S
s

Sl '-..-.‘. :' -‘ Responde'} ts'

. Ay o 4, '
FOR INSTHJC”‘ION

1., whether it be referx:ed tQ the' f':j-e;nrterc: or not?

2. wrether it be ci nculated to all the Benches cf the
Central Administrative 'rrd,buna‘l"or not?
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( . NARA SI MHAM) L SR (SOMNATH SCM)
EMP ER (JUDI ST AL) L i VICE~-CHAI RMAN
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CENTRAL ADMI™ TS TRATIVE TRISUNAL
CUTTACK B ENCH3CUTTACK.

ORIGINAL APPLICATION NO, 834 OF 1933,
uTtaCK, Chls the 2310 day Of reoruary,<00l.

THE HONOURABLE MR, SOMNATH SOM, VICE-CHAI RMAN
THE HONOURABLE MR, G,NARASIMHAM, MEMBER(JUDICIAL).

Sudhansu Ranjan Tripathy,

Aged about 27 years,

s/o,subhash chandra Tripathy,

village-BWttara Sasan, i

posKausalya Ganga,Dist,purl . vsees Applicant,

By legal practiticner § M/s,B.routray,A,K,Baral,
P.K.DaShoD.K.mhapatIa,
Adwocates,

=VeLSUS =
1, Unicn ©f India represented through the
Secretary,Ministry Of Human RescurCes
Development(Department of mlucation),
covernment 0f India,New Delhi,

2. Director,Navodaya vidyalaya s@miti,
A-38,kailash Colony,Ngw Delhi-l

3. Deputy Director, Nawdaya Vidyalaya Samiti,
Regicnal Cffice,l6Q0~70ne~II,MP Nagar, st FlOOL,
POsBoard Office,Bhopal,

4, Principal,Jawahar Navodaya vidyalaya,
Munduli, po sManduli,Bist, Quttack,

sese ReSpondents,

By legal practitioners M/s,Sarcj Kumar Dpas,B,C,Pradhan,
Special counsel,

e e o
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(ORAL)

MR, SOMNATH SCM, VICE-CHALRMAN:

In this Original Application, the applicant has
prayed that he.be ailowed to continue in service and his
service may be regularised by publication of the result of
his intervieW.Respomdsffs have filed counter oppoOsing the
prayer of the applicant and the applicant has filed rejoinder.
We have heard shri F,K.Das,learnel counsel for the applicant
and gshri g,K.pas,learned Special CSﬁnsel for the Respondents

and have also perused the reccmds,

2. For the parpose of considering this Original
application it is not necessary to ¢o into toc many facts
0f this case.The admitted positicn is that the agplicant
was initially engaged against the post of Lower Dpivision
Clerk in Jawahar Navodaya vidyalaya, Mandali, Quttack on a
congolidated salary of B.1000/- per menth for a pericd of
89 days from 2-9-1996 to 29-11-1996,but his engagement was
continued from time to time with breaks of oﬁé day during the
pericd from 2-9-1996 to 12-6-19’99 with breaks for 10 days in
between as menticned by the Respondents in par@-€ of their
counter.Applicant has stated that on 15-5.1999 a nctice |
was issued and displayed in the notice BoOard in thevoffice
of the Principal,Jawahar Navodaya vidyalaya,Bundali,Cuttack
for the post of Lower pDivision Clerk, Pursuant to that
notice, agplicant applied for the post on 15-6-1999 and

according to him he faced the intervied on 17~-6-1999,applicant,

has stated that the applicant appeared before the Selection
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committee and was selected for the post.The result was ai_;,o
published and the applicant stocd first,After this, he was ;
called to viva-wce test and he Ccame to know from reliable ‘
sou ces that he has also stood first in the viva-voée test

but as he was not given any appointment and he was ot

allowed to work after 13-6-1999, the applicant has come up

in this Criginal Application with the prayer referred to

earlier, He has also mentioned that pursuént to a notice

dated 19-8-1995,which has been referred to by the applicant in

his Original Application and enclosad By the Respondents at
Anexura-4 to the counter', the appi_ic:ant’s case deserves to be

reqularised against the post 0f 10wer Division Clerk,

3. Respondents in their counter have stated that as

per the rRecruitment rule for the post of [ower Division

Clerk persons who have cot minimam 50% marks in class-12 exami-
nation are only eligible to be considered as against which

the applicant got only 38,054 marks, Respondents have stated
that the applicant did apply for the post but his candidature
was rejected at the outset as he was not eligible to be
considered for a;vpointm@t.On the abowve grounds, the Respondents
have opposed the praver of the applicant,I+t has been submitted
by leamel counsel for the petitioner that recruitment rule dated
22-6=1995 enclosed at Annexure-3 verit‘vi,sages ‘power to relax the
rule.In the instant case, the applicant has worked for morethan
three years in the post and there has been no complaint about
his work and therefore,this is a fit case for relaxing the
requirement of 50% marks mentioned in the Rec oitment Rule,We

have considered the above submission carefully and we find

that the pmle 6 does not cover the case of the applicant.Rule~S
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provides that the mxecutive Committee of the samiti upon

a recommendétion made by *;‘.ie Director to that effect that

it is necessary or expedient to do soO %ﬁw:elax any of

the provisions of these riles with respect Of any class or
category of posts or perscns,This rmule does not envisages
relaxation of recruitment rule in fawour of a particular
persocn ,only in respect of a category Of posts or a class of
persons there is a power of reladation by the Executive
committee on the recommendation ©f the pirector.In view ©Of
this we hold that the case of the applicant does not come
within the four corers of mle 6,Moreover, even in a case
which deserves relaxation of the mle, it is for the
Director and the mecutive Committee of the Samiti to take
a decisicon and the Tribunal has no power either to relax the
rle or to recommend for relaxation of the rule in a
particular case,

4, The next point urged by learned counsel for the
appticant is that as the applicant has worked for three

yea S and that too satisfactorily the minimum requirement of
percentage of marks should not be insisted upan. In support
of his contention,learned counsel for the applicant has
relied on the decision of the I-Ion;ble supreme Court in the
case of Bhagawati Prasad vrs. Delhi State Mineral Development
corporation reported in AIR 1920 SC 371, the decision of the
Hon'ble High court of Orissa inthe case of Upgnila Senapati
vrs. State o©f Orissa reported in 1993{1jOLR 348 and the
decision of the Hon'ble High court of Orissa in the case of

B,.K.Sahoo vrs. Orissa State Housing Corporation reported in

73(1992)CLT 148. e have perused these decisions.In thagawati




FPrasad's case, the applicant was engaged as .a daily rated worker

for many years and at the time of his regularisation it was |

found that he did not have the minimum educational qualifica-

tion,Hon'ble supreme court held in that case that cnce the

appointments were made as daily rated workers and the applicants

were allowed to work for a considerable length of time it would

be hard and harsh to deny them confirmation in the respective

posts on the ground that they lack © prescribed educational

qualifications.It is not necessary to refer to the facts of

the case of Urmila Senapati (su;ra). In that case relaxing

.the educational qualif catién did ‘r,lot‘ come Up for considecation,

There the applicant had worked as a ‘Tracex. for fivé years

on daily wage casis and the applicant was asked to compete

with regular candidates for the pumpose Of reqularisation

and the Hon'ble High court havé held that this amounted to

discrimination, Thus, the decision of the Ummila Senapati's case

dOes not give any support to the case of the applicant for

relaxation of the educational qualification, The case of

BK Sahoo's also deals with the requirement of relaxation

Of daily rated workers who have worked for morethan seven years

to appear before the Selection Committee, mestion of |

relaxing the educational qualification is a]_v'so not invol ved

in this case,In the present case the applicant has no doubt
for morethan thiece MORGN

worked on a consolidated salary of ®,1000/« per mont%}{e was o

avare cight from the begining that for appointment to the post

of Lower Division Clerk the minimum requirement is S0% ©of the

marks in class 12 examination,Hon'ble supreme Court in a series

of cases have held that a post can be filled up only in temms
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of Recmitment male.As the requirement of Recruitment rule

in this case is that the candidate should have 50% marks
in class 12, the applicant can not claim that in order to
give appointment to him the Rule should be relaxed or

this requirement should not be insisted upon,This contention

is also held to be without ahy merit and is rejected.

56 There has been some controversy between the rparties
as also incourse of submission by leamed counsel for both
sides as t© whether the applicant took the Typevriting test
and vivawce,It 1s submitted by leamed counsel for the
applicant that in the process of selection in which according
to him, the applicant participated there was a written test
which was faken by'the appl icant.According to the learned
counsel for the applicant the applicant also appeared in the
Typerriting test and viva-woce, From the averments of the
applicant in the Original Application we do not however,find
that any averment has been made that the applicant has
appeared in a written test or a Typevriting Test.Leazned
counsel for the Resﬁondents on the other hand has submitted
that 16 candidates including the applicant applied for the
post and the candidatures of three persons including the
: ‘ ,1_4-'“\: applicant were rejected at the outsét on the ground that

thelr nct having 50% af marks in Class 12 examination,In

support of this contention,learned counsel for the Respondents

has brought alongwith him an attendance sheet in which

are noted the names of 16 candidates and their time of

arrival and against the name of three candidates it has

been clearly written that they have got 1less than 30% ¢ £ marks

and accordingly, their candidatures were rejeCted.Iri the absence
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of any specific averment by the applicant in his petition

that there was a written test and a Typevriting test in
which the applicant appeared,it is not possible to accept
the submission made by learned counsel for the applicant,
as the Respondents have not got a chance to reply te this
Submission, As earlier mentioned the ‘law  1s clear that
a post can be filled up only in terms of the Recruitment
Rile,Hon'ble Supreme court have also lield subsequent to
the decisions referred to by the leamed .coimsel for the
applicant that Jlong period of service would not entitle a
person to get aprointment de hores the Recruitment Rules
as that would result in backdoor entry in service,In view
of this we hold that the prayer of the applicant for
getting appointment ©r regularisation in the gpost of LDC

is held to be without any merit and is rejected,

6. Before parting with this case,we must note that from
the letter dated 19,3,1996 enclosed ‘by the Respondents as
anncxure-4 it appears that prior to joining o©f the applicant as
a Lower pivision Clerk on casual basis on 2,9,1995, the
Departmental Authorities were considering the regularisation
of teaching and nonteaching staff against the existing
vacancies, First sentence of the le\tvter dt.19,8,199 provides
that as per the directions received from Nvs Hqrs, the Samiti
has decided to reviev all the appointments made on part time/
contractual/dailywage basis in respect of teaching and non-
teaching posts of vidyalaya cadre. In other words, from the
Annexure-4 it does appear that an exercise was undertaken by

the Departmental Authorities to regularise the parttimeg/contractual

daily wage workers against regular vacant pPOsts.In the
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corresponding part of the counter Respondents have made no

averment if as a result of such an exercise, some Oof the

Fart-time/contractual/daily wage workers of teaching and
non-tegaching posts were actually reqularised or not.In case
in pursuance of letter at Annexure-4 some other Part-time/
contractual /daily wage workers were actually regularised and
if the case 0f the applicant is on all fours with such
persons who have been regularised in the past we direct the
Respondents to take up the question of regularisation of the
applicant®'s case against any vacancy,This exercise should be
completed by the Respondents within a pericd of 120 days from
the date 0f recelpt of a copy of this order and the result
therecf should be intimated to the applicant within a pericd

Of 15 days thereafter.we make clear that our above direction

is subject to the condition that in parsuance of the letter
dated 19,8,199%,1in thepast some other persons similarly
situated like that of the applicant had been regularised and the

applicant'y case is similar to them,

i with the abcve observationsg and directions, the

Original ppplicaticn is disposed o£.NO costs,

—r—, . (* N Y A '
{ G. NARASI MHAM) ‘(sgmA'rH SOM)
MEM2 ER (JUDICIAL) mcmcga;ag«m~

KNM/CM,



