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i.ina1 Alication NOS. 629 & 630 of 1999 flnsaana on 	ens Sen 	a 
Cuttac}c, this the 	day of A v• 	• 2004 
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------------ 

lishnu Prasad r4ohapatra 	....... 	Applicant 
yr s. 

Union of India & Others 	....... 	kespøndents 

..!_ 2._t22_ 

8ursndra Nath Swain & Others ...... 	Applicant 
yr s. 

Union of India & Others 	...... 	Resoonderits 

FOR IN5TRUCTI41S 
s_a eeaeaaas ------ 

1 • whether it be referred to the Repacters or not 7 
2 • Whether it be circulated to all the Bnches of the 

Central Administrative Tribunal or not ? 
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CENTRAL ADMINI.TRATIVE TRIBUNAL 
CUTTAK BENCH, CUTIACK 

Cuttack, this the 	day of No v . 	, 2004 

CcRAM * 
HCN' 3LE IHR I B*M*Za40  V ICE.CHIIRMAN 

AND 
HONIBLE 3HRI M rcKNTi•  MEMIk2R(J) 

Bi shnz Prasad Mohapatra, ips, S/o. Late shri Sreeharsha 
Mohapatra Age about So years,village/Towri : Buguda,P,S. 

guda,Dist-'Ganjam, cissa At present posted as Superin-
tendent of Police (Signals) Orissa,Cuttack Or .No .D/95, 
B.J.B. f1at,3.J.9. Nagar,Bhubaneswar. 

Applicant 

By the Jvocath $ 	 M/s. Pitamber Acharya, 
Ajathaik, S.R.Patt 

Vr s. 

1 • Union of India represented through the Secretary to 
Govt.,Mjnistry of Hne Affairs,North Block,New Delhi-i, 

2. Chief Secretary to Govt. of Orissa, State Secretariat, 
Bhubane swar,  ,Dist,lthzrda. 

3 • State of Orissa represented through the Principa Sec-
retary to Government,fleptt. of Hone, State Secretariat 
Building, Bhubaneswar,Dist-Khurda. 

4. State of Orissa represented through the Principal Sec-
retary to Government,Deptt. of General Administration 
2'issa, Bhubaneswar. 

••••••• Respondents 
By the Advocates 	..•.•• 	Mr. A.K.Bose(5C),M/s. 

B • .Acharya, 5, Sengupta, 
B.K.Panda,p.R.J.Dash,Q. 
Sinha,C .Mohanty (for R-5) 
Mr • T .Da sh (state) 

1. Surendra Nath Swain,I.P.S. S/o. Late Sudhakar Swain, 

V 
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aged about 55 years, DIG of Police (Technical) , issa, 
Cuttack. 

2 • 	Gouranga Kinkar Das, II'S, S/o.Purusotarn Das, aged about 
55 years,DIG of Police Central Range,Cuttack. 

Harihar Panda,IPS,S/o. Late Braja Bihari Panda,agod 
about 53 years,Qsneral. Manaqer,Vjgilance and Security 
ti ssa Forest Detelopment Corporation, BBSR. 
Anup Kumar Pattnajk,IP3,S/o. L,at* Manes Rangari Pattnaik. 
Aged about 47 years,DIG(Administration) Orissa,Cuttacko 

5 • 	Manrnohan Praharaj , II'S, S/c). Bhabani Shankar Prahara ,aqed 
about 45 years,DIG of Police, (ahubaneswer Ranc7e) ,B3$R. 

6 • 	Asutoelt Mishra, 123, S/o. L,ate P .Mishra, Aaed about 53 
years,DIG of Police, (Vigilance) , ise,Cuttack. 

1 • Dhaneswer Pati, 123, S/o. Padtnolochan Pati,Aged about 
58 years,DIG of Police, (Human Rihts and Social Justice) 
issa,Cuttack. 

4••••• 	Applicants 

By the ?dvocates 	•...... 	M/s. Pitamber Acharya, 
A.Patnaik, 5.R .pati. 

yr s. 

• Uniou of India represented through the Secretary to 
Govt. ,Mini stry of Home Affairs, North Block, New Delhi, 

Chief Secretary to Govt* of is3a, State Secretariat, 
Bhubene swar ,Di t-Khurda. 

3 • 	State of kissa represented through the Principal Sec- 
retary to Govt.,Deptt. of Home, State Secretariat, 
Bui iding, Bhubane s'..*r ,Di st-Khurda. 

4 • 	State of Orisaa represented through the Principal Sec- 
retary to Govt. Department of General Administration, 

issa, Bhubaneswar. 
S • 	Shri Gopebandhu l3iswat,At present posted as DIG of 

Po].ice,State Armed Police,Buxi Be-ar,Cuttack. 
6. The Director General, and Inspector General of Police, 

issa,Cuttack. 

7 • Union Public Service Commission represented throich the 
Secretary New Delhi-il. 

0000-0 Resoondents 

By the Advocites 	...... 	Mr. A.K.Bose,M/s. A.K. 
Mishra,B.3.Acharya,J. 
Senupta,D K .Pancia, p.,R. 
J.Dash, G.Sjnha, T.Dash 
(stat..). 
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SHRI 3.N.SCMI VICL.CHAIRMAN - ea - aflaa £.ea aeee n 

8ince both the O.A. Nos. 629 & 630 of 1999 pertain 

to common qttesticn of facts and law, we dispose of both 

the 3.As. thrigh this cQnrncn order, 

2. For the sake of convenience, we may as wall 

refer to O.A. No. 629/99, which has been filed by Shri 

Sishnu Prasad Mohapatra,challenginçf the notification dated 

18.12.98,issued by Respondent No4,appointing Respondent 

No.5 to Indian Police Service(iri short IPS) on probation 

under regulation 9(1) of the Indian Police Service(appoint-

ment by promotion) Regulation 1955 and also prayed for 

quashing the impugned order dated 16.12.01 pr n oting the 

said Respondent No.5 to the rank of DIG, Police against 

the ex-cadre post created in G.A. department vide letter 

dated 15.7999. 

2. The grievance of the applicant is that the order 

dated 18.12.980  passed by the Ministry of Hote Affairs, 

Government of India is ilLegal and arbitrary in rnanzr, 

violating the statutory rules coverning the field of 

prc*oticn relating to the cadre of Indian Police Service. 

His case is that the Respondent No.5 was recruited as an 

Assistant Commandant, Government of is:a Mi Utary Police 

Service on 13.11 .72. ?rior to his appointment as an As3istant 

Commandant,he rendered military servic, for the period 



S 

-4- 

P. 

fr 20.1.64 to 1.4.70 and that service was accepted for 

fixation of pay, seniority and pension in his civil employment. 

Respondent No.5, being aggrieved by non-consideration of his 

case for pranotion to IPS filed Writ-petition, 2414 of 1982 

before the hon' ble High Court of Orissa which was subse.-

quently,, transferred to the Tribunal as T.A.Io. 1. of 1989, 

contesting his position in the seniority list and prayed 

for an upward revision ,f his seniority pcition and for 

considering him for pranotion to IPS. The said application 

was disposed of by this Tribunal vide its order dated 24.12.91, 

interalia directing as follows * 

" In our opinion non-consideraton of the case of 
petitioner for pranotion w.ef. lst daj of 1977 
to 1980 is an illegally canmitted md, therefore, 
the case of the petitioner should be considered 
for prcxnotion w.e.f. 1st Jan'1977 in respect of 
each year beginning therofran till Jan'1980. To 
make it more explicit we .oul.d say that the case 
of the petitioner should be considered for the 
year 1977 and in case he is found to be unsuitable 
his case should be considered for the year 1978 
and if still found to be unsuitable his case 
should also :e  considered for the year 1979 and 
if still found unsuitable the petitioner should 

be considered for vacancy,if any,till the selection 
commottee had tnet within 4th NOv'1930. Thereafter, 
the case of the petitioner does not derve 
consideration because the posts of As3istant 
Commandants having been bifurcated fornin•:: a 

separate cadre w.e.f. 5th Nov'1.930." 

This judgment was carried in appeal before the Apex Court 



by the State of Orissa along with two others in 3IP(C) No. 

7491/92 which was dismissed in limine vide order dated 

3.9.92. Notwithstanding this,two aggrieved officers belonging 

to IPS øadre(promoti3n quota) filed two review petitions before 

the Tribunal to review the decision dated 24.12.91. The 

Review Petition was allosd by the Tribunal on the grornd 

that re].evant order of the State Government dated 14.7.47 

excluding the post of Assistant Commandant from the Cissa 

Police Service Cadre was not kept in view by the Tribunal 

while passing the order dated 24.12.91 • The order dated 

24.6.94 passed in review petition was challenged by Res-

pondent No.5 by filing a SLP before the Apex Court and the 

same was disposed of by order dated 21.4.98 with observation 

that althigh,according to the applicant,certain docurnent 

through prcuced before the Tribunal iare not noticed by 

the Tribunal in deciding the main matter,ev.n so,once the 

judgment of the Tribunal has attained finality,it cannot 

be re-opened after a Special Leave Petition against that 

judgment has been dismissed. The Apex Court, howeverqave 

liberty to the interested parties to challenge the judgment 

by filing separate applications before the Tribunal to 

persuad.e the Tribunal either to refer the question to a 

larger *enclt or if Tribunal, refer to its earlier decision, 

to file an appeal from the Tribunal's judgment and have 

the Tribunals judgment set aside in ap.al. 

3 • In per suance of the above observation of the 

,J.  



Apex Court the applicant by filing this apolication seeks 

to question the eligibility of Respondent No.5 for corn3i-

deration for oromotion from State Police Service to IPS 

cadre. 

4. The main challenge in this O.A. is that the order 

of the Stata Government declaring the deem data of joining of 

Respondent No.5 as 15.3.67 is erroneous, that while giving 

certain benefits of pa3t military service for the pur9ose of 

pay,pens.ion and seniority,Respondent Nos. 1 to 3 had no por 

to declare the period of military service as eq ivalent to 

that of the post of Qoputy Superintendent of Police • As the 

petitioner admittedly having joined the post of Assistant 

Commandant on 15.11.72 could not have eight years of 

continuous service as Assistant Commandant on either 1977 

or before 15 .: 2. .3O in t.erms of the Sub Regulation 2 of 

Re gu lati. on 5 of 1955, he submits that by no means the 

petitioner could have been found eligible on or before 

15.1.1.83 for promotion to IPS because of non-fulfilling 

of the statutory requirement as contemplated in Sub Rule 

2 of Regulation 5. He has also stated that the post of 

Assistant Commandant military Police could not have been 

treated as equivalent to Deputy Superintendent of Police 

as the role and function of these two post holders are 

totally different. It has also been alleged that though 

some criminal cases were pendinc against Respondent No.5 

the review selection committee considered the case of 
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Respondent No.5 for promotion,as a result many officers 

belonging to all India service cadre have been superseded. 

5. The application has been opposed by the Respon-

dents. Respondent No.1 in his counter has stated that prior 

,,of 1947 there was only the cadre of Deputy Superintendent 

of Police(DSP) and the each post used to be filLed up by 

prnotion of Inspectors of Police and Sergeant aj ors (RI) 

as per (issa Police Manual,and that there was no separate 

cadre of Assistant Commandants(ACs) prior to 1947. The cadre 

of Assistant Commandants carrying the same pay and alLowances 

as those of DSP was created from 14.7.47 after which Sergeant 

Majors were eligible for prnotion to the post of Assistant 

Commandant and the Inspector of Police in the general rank 

to 1)SP. Respondent No.5 was an LxvEmergency Commissioned 

Officer and was appointed as Assistant Commandant of Oris,3a 

Military Service w.e.f. 13.11.72. They ha're admitted that 

taking his military service into account the Government of 

issa counted his past service towards fixation of his pay, 

seniority and pension and the deemed date of his appointment 

as Assistant Commandant was fixed as 15.3.67. It has also 

been disclosed by the Respondent 14o.3 that from time to time 

up to 5.11.80 the Assistant Commandants (Cs) and the Deputy 

Superintendent of Police (DSP) ,formed two separate cadres 

in the state police service • The strength of DSPs and ACs 

were shown together under the cadre strea:- th for the purpose 

of convenience since the strength of ACs was small in the 
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be ginning • In course of time, when the number of AC s 

increased, separate cadre consisting of Deputy Ccxnman-

dints and Assistint Ccnrnandants wsre formed w.e.f. 5.11.90. 

AcriOved by the fact that he was not considered for 

promotion to the 1P3 because only D3P in Orissa Police Force 

were eligible for ptomotian to the IPS, Respondent No.5 

filed a Writ Petition in the High Court of Ori3sa,which 

was later on transferred to Central Administrati"7e Tribunal, 

Cuttack Bench into T.A. No.1 of 1989. The Tribunal decided 

the aatt.r and allowed relief sought by the Respondent No.5.. 

consequent upon which, he was ultimately promoted to the 

IPS cadre. Respondent No.3 in its counter has reiterated 

that the apolicant had completed eight years of eligible 

service for consideration for promotion to the IPS cadre 

from the recruitment year 1 977 • It has further been submitted 

that the appeal against the decision of the Tribunal 

before the Apex Court having been not successful, there 

appears to be no ground for the applicant to challenge 

the promotion of the Respondent No.5 as illegal in-as-much-

as the dictum of the Apex Court is a law within the neaning 

of Article-i 42. of the Constitution of India and is 

bindinc on all. They have also submitted that since the 

decision of the Tribunal has been confirmed by the Hon'ble 

Supreme Court and thus has attained finality, there is no 

scope for the applicant to agitate the matter once a;ain, 

over the same facts and as such the averments of the 

4- 
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applicant are against the principle of lw and not 

maintainable • Further, they have referred to the observation 

of the Supreme Court dated 21 .4.98 in Civil Appeal No. 

3451-3455 of 1996 as follows : 

the two applicants in review application 
No. 16/93 were no where within the zone of consi-
deration for prootion to IPS. One of the ap3licants 
joined the police service only 1974 and was not 
eliqible for further promotion till. 1982 • The other 
applicant thGiglt eligible for promotion,who was 
on account of his rank in the seniority Ltst,not 
within the zone of consideration at at anytime prior 
to 5.11.90. ---- therefore, they could not have 
been made parties in T.A. No. 1/89. At that ooint 
of time, these applicants had a chance of promotion 
in future. This does not confer any lecal right on 
these applicants and they can not be considered as 
parties aggrieved by the impugned judgment. A person, 
not directly affected can not be considered to be 
an aggrieved party. 

6 • %$ have heard the 14 • Counsel for both the parties 

and have perused the records placed before us. 

7. Private Respondent No.5 has also filed a counter 

opposing the application. The Respondent No.5 have made two 

thrust points in his reply. First is that his pr2notion to 

IPS is no longer ras-integra on the ground that his appli-

cation in T.A. No. 1/89 was allowed by the Tribunal and 

the SLP filed against him was dismissed by the Supreme 

Court and thus the matter has reached a finality. In para-7 
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of his cornter, he has listed the variois observations made 

by the HO& ble Supreme Coirt with reqard to the final.ity of 

the issue in question. He has also relied on the decision of 

the Apex Cxirt,dated 21.4.96,as referred to abce, and has 

stressed that the applicant has no locus-staridi to agitate 

the matter before 

8 • From the above discussion, the moot question that 

arises is rihether the applicant in this O.A. can be called 

an aggrieved party to challenge the selection and appointment 

of Respondent No.5 to IPS. Fran a perusal of the list of 

IPS officers of Iki ssa cadre,we find that name of Respondent 

N0.5 appears at 51. No.35 of the civil list showin his 

year of allotment to SPS(State Police Service) 1974, date 

of appointment to IPS 18.12 .93 whereas the name of the 

applicant appears at SI.No. 99 with the year of allotment 

to SPS shown as 1990 and the date of appointment to IPS 

26.12.96. Fran these facts, it is clear that the rights 
Ur 

and privileges of the applicant either in SPS pf in IPS 

have not in any way been affected by the selection and 

promotion of Respondent No.5 and therefore, he can hardly 

be considered as an aggrieved party. We, there fore,see 

much force in the argument of Respondent Nos. 5,3 and 4 

that no legal right has been conferred on the applicant, 

to be able to assail the service benefit granted to Res- 

pondent NO.57 as a party aggrieved. In this view of the 

matter,the applicant having no locias-standi to challenge 



the appotntnent of Respondent N0.5 to IPS, we see no merit 

in this case, which is accordingly, disposed of. NO COSts. 

c 

LL 
Vs.N .fl 

VICE.CHAIRMAN 
(M.k.I(ANT ) 
MEMBER (JuDICIAL,) 


