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CORAM: 

O.T\.NOS. 604, 605 & 606 OF 1909 
Cu1t,ck, this the 	c1y of 1\ugust, 2000 

I10N'BLE SHRI SOMNATH SOM, VICE-CHAIRMAN 
AND 

HON'BLE SHRI G.NARASIMHAM, MEMBER(JUDICIAL) 

in OA 604/99 
Sri. R . Cnpteswr ?tn 1k, qed about 31 years, son of 

	

R.Bhskr 	Ro 	Ptnaik, 	At/PO-Nhrngpur, 
Vil1-Bst'thgucL', 

Rn jit Kum c P Uin 1k, cjecl nhout 31 years, At-TJnumn 
Mnc1ir Street, Lncjipal1i.., Berhmpur, Dist.Gnjm. 

in, rjd oni: 70 ve.rs son of 
icIitrr1ruid7 	Sw'iin , 	Ab/PO-iH. , 	Biutipr 
Vi-Oerbi;h, Dist.Kendrpr, Pin-754 289 

All of them re now working as Junior Accounts Assist-ant 
inthe office of the Senior Divisioinl Accounts Officer, 
South Eastern Rai1wy, Khurcia Road, At/PO/Dist.Khurd. 

ApplIcnts 

Tn Ol\ 605/99 

Sri Simrichl Beher, aged about 31 years, son of rrhtj 
Beher, At/P0-Pdmr1, PS-Pttpur, D1st.Gnjim, at 
present working is Junior Accounts Assistant in the 
office of Senior Divisional Accounts Officer, South 
EsLern Rilwy, Khurc9 Road, At/PO/Dist.Thurd 

Applicn 

InOA 606/99 
Venkt Prs3 Ds, aged mbout 32 years, son of Gour 
Gopl Ds, AL-First Tota Street, Bejjipur, PO-Hiilptn, 
Berbmpur, Dst.Gnjm it present working as Accounts 
Assistant in the office of Senior Divisional Accounts 
Officer, 	South 	Eastern 	R.i lwy, 	Khur(9m 	Roci, 

At/PO/Dist .Khiird.... 	 Appi]Cflt 

Advocates for mpollcmnts - N/s S.Srkr 
5.Mjshr 

Vrs. 

In OAs 60 , 6fl 	' 606/99 
- Onion cf md ;, represented by i.ts (enerf MngCr 

South O 	1'r1 Ri.lwy (Th rcien Reach, C lcutt. -43 ( WS) 

2 	flr 	nn 	 y B 	lw: 1.noer, South Fsten Rn' f\  

fn;nn U vi -; i 0. Klnirdi Ro7d , J\I/PO/0 
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Senior Divisional Accotints Officer,. 
South 1stern Railway , 
Khurda Division, Khurda Rotcl, 
At/PO/Dist .Khurda. 

Accounts Officer (Traffic) CBL, office of the 
Financial Advisor & Chief Accounts Officer (WST), 
Mumbai (CST), Central Railway,Mumbai-400 0011 

Financial Advisor-cum-Chief Accounts Officer (C), 
South Eastern Railway, Garden Reach, Calcutta-43. 

Respondents  

Advocates for respondents - M/s B.Pai 
S . Roy 
A. A. Khan 
11. swain 

SOMNATH SOM, VICE-CHAIRMAN 

These three Original Applications have 

been heard separately, but the petitioners in all the 

three cases are almost similarly situated and have made 

identical prayers. Responden--Railway authorities have 

intheir counters in all these cases have taken ic1entica] 

stands opposing the prayers of the applicant. In view of 

this, one order will cover the threecases though the 

facts of the three cases are set out separately. 

2. Applicant in OANo.605 of 1999 has 

stated that he was originally appointed as Junior 

Accounts Assistant in order dated 7.10.1994 (Annexure-l.) 

in Central Railway in the pay sca1e of Rs.1200-204O/-

which was revised to Rs.4000-6000/- with effect from 

1.1.1996. He joined as such on 7.10.1904. In order dated 

13,1.1998 (Annexure-2) the applicant was promoted to the 

post of Accounts Assistant with effect from 7.10. 19n7, 

i.e., exactly on completion of three years of service as 

Junior Accounts Assistant. The scale of pay of Accounts 

Assistant. was Rs.l400-2600/-(pre-revised) which was 

rzvi sed 	to 	R F .5000-8000. 	The 	appl i cant 	made 	a 
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V 

zepresentmti,on 
 to transfr him to Khur(L oad Dlvi sion in 

rms of Ru'e 227(a) (2) of Tndjan 	ilway Establishment 

Code, Volume T and undertook to abide by the conditions 

stipulated therein. The applicant has stated that these 

Conditions provide that inter-Divisional Railway transfer 

on own request the employee seeking the transfer will he 

placed at the bottom of the cadre and his pay will he 

protected. The applicant came on inter-Divisional Rai.iway 

transfer and joined the office of Financial 

Advisor-curn_Chief Accounts Officer, S.E.Railway, Garden 

Reach (respondent no.5) on 7.9.1998. He is now working as 

Junior Accounts Agslstan' in the office of Senioir 

Divisional Accounts Officer, .E.Railway, Khurda Road. On 

his joininq Khurda Road Division, his pay was fixed at 

Rs.4300/- in the scale of Rs.4000-6000/.. The applicant's 

grievance is that: while fix.iny his pay, the pay drawn by 

him as Accounts Assistant in the Central Railway in the 

pay scale of Rs.5000-8000/_ should have been protected in 

the lower scale of Rs.4000-6000/- and his pay should have 

been fixed at Rs.5000/- instead of Rs.4300/-. In view of 

this, he has prayed that fixation of his pay at Rs.4300/-

in the pay scale of Rs.4000-6000/- should he declared 
.c() 

illegal and respondent nos. I to 3 should he directed to 

allow the applicant basic pay of Rs.SOflO/- with effect 

from 1.8.1998 in the scale of Rs.4000-6000/- and pay 

the salary with 181  interest. 

3. The three applicants in OA No.04 of 

1999 had joined as Junior Accounts ssistant in Central. 

Raily oi 1.6.1 094, 28.5.1994 and 3.6.1994 in the scale 

of Rs.1200-2040/-. and were promoted to the post of 

r•ou:::E 	i:Lii I. 	h: 	L 	Oi Y. 4iü 2fUfl/- with 

effect from the c3ates they, completed three years of,  
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service. 	They 	came 	to 	Khurda 	Road 	Oh vision 	on 

mr-Divisional. Railway transfer on their own request 

and -joined on 48.1998. Their grievanc is that on 

joining at Khurda Road Division, their pay has been 

wrongly fixed at the level of Rs.3flO/- in the pay scale 

of Rs.4000-6000/- and according to them, their pay should 

have been fixed in the scale of R.4flOfl-6OflO/- at the 

level of Rs.5150/- with effect froml.8.1-998 and they have 

asked for such fixation and arrears along with 18% 

interest. 

4. Applicant -in OANo.606/9 joined as 

Junior Accounts Assistant in Central Railway on 

20.5.1994 and was promoted to the post of Accounts 

Assistant with effect from 23.5.1997. He came on 

inter-Divisional Railway transfer to Kliurdi Road on his 

own request and joined on 31.10.1.997 and his pay was 

fixed in the lower scale of Rs.4000-6000/- at the level 

of Rs.4200/-. The applicant wants that this pay fixation 

at Rs.4200/- should be declared illegal and his pay 

should he fixed at Rs.5000/- in the lower scale, of 

Rs.4000-6000/-  giving him arrears with 18% interest. 

From the above it is noted that the 

case of the applicants in these three applications is 

exactly the same. Only the dates of their joining as 

\' 	Junior Accounts Assistant, promotion to the post of 

Accounts /\ssistant and joining in the lower grade of 

Junior Accounts Assistant in Khurcla Road Division after 

inter-Divisional Railway transfer on their own request 

differ from case to case. 

The respondents in their counter have 

not 	disputed the factual aspects 
OC the appl icants 

joining and their promotion in the parent Rai.IANTMY and 



their transfer to Khurda Road Division on their own 

request. Their point is that in accordance with the rules 

and instructions, pay of the applicants had to he fixed 

in the lower scale of Rs.4fl00-600fl/- and in tht grade 

the pay of these applicants has been fixed correctly The 

rules and instructions referred to by the respondents mr 

dr counter will he discussed while considering the 

submissions made by the learned counsel of both sides. 

The applicants in all these cases have Fl led rejni nder 

and the respondent have filed counter to the rejoinder. 

It is not necessary to refer to the averments made 

inthese pleadings because these will be discussed later 

on. 

We have heard Shri S.Mishra and Sri 

.5. Sarkar, the learned counsel for the petiti oners and 

Shri B.Pal, the learned Senior Panel Counsel (Railways) 

and Shri S.Roy, the learned Railway T\c1vocate for the 

respondents and have also perused the records. 

Under Rule 227 of the Tndian Railway 

Establishment Code, Vol.1, a competent authority can 

transfer a railway servant from one post carrying higher 

scale of pay to a post carrying lower pay scale on 

written request of the railway servant. In these cases 

all the applicants have come on inter-Divisional and 

inter-Railway transfer admittedly on their own request 

\ 	and therefore we are not concerned with this rule in the 

present cases.. 

The respondents have stated in their 

counter that existing rules of inter-Railway transfer on 

own request onvisacje that employee seeking transfer h-as 

to be p1 aced a t the bottom of the cadre to which he i S 

seeking transfer in the new unit and hi.s pay in the new 

plcc 0f posting fs t: b protected 	' eti 
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Clause 1 of Railway Board's letter dated 24.2.1995. This 
	) 

has been mentioned in paragraph 8 of counter of the 

respondents in cm No. 604/ 	and this circular dated 

24.2.1995 is at. Anexure-R/l. Through this circular 

paragraph 604 of Indian Railway Establishment Manual, 

Volume I (1989 Fditi,on) has been amended iind a new 

sub-paragraph (a)(iii) has been inserted below 

sub-paragraph (a) (ii.). as the present dispute hinges on a 

proper understanding of this sub-paragraph (a)(iii), the 

same is quoted below: 

"When a Government servant, 
holding the higher post substantively on 
regular basis seeks transfer from that 
higher post to a lower post at his own 
request and the pay drawn in such higher 
post is less than or equal to the 
maximum of the scale of pay of the lower 
post, then the pay drawn in such higher 
post will he protected. 

When a Government servant seeks 
transfer to a post from which he was 
promoted, it will hetreated as a case of 
reversion and his pay will, he fixed at a 
stage what he would have drawn, had he 
not been promoted. 

When appointment on transfer from 
a higher post to a lower post is made on 
his own request under Pul.e 227(a)(7)-RT 
(FR-15-A(2) and the maximum pay in the 
time scale of that post is lower than 
his pay in respect of the old post held 
regularly, he shall draw that maximum as 
his initial pay, in accordance with FR 
22(l) (a) (3)." 

Before conidering the above rule on which both the sides 

have placed reliance it is necessary to note one admitted 

positionwhich is that the applican€s were working in 

higher pay scale of Rs.5000-8000/- in the parent Railway 

as Accounts Assistant and they gave their option to come 

and join as Junior Accounts Assistant in the lower scale 

of Rs.4000-6000/- accepting hoLtom seniority even in that 

grade. The applicants' only grievance is that while 

/ 
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fixing their pay in the lower scale of Es.4flOfl-6flflO/- the 

pay drawn by them inth higher scale of Rs.9000-800fl/- 
/ 

has not been protected which is required to he done under 

the rules. 

10. The above amendment of Paragraph 604 

of Indian Railway Establishment tanual, Vol.T came into 

force with effect from 24.2.1995 and all these applicants 

came on inter-Railway trans fer/inter-Divisional transfer 

after this date. The first clause of sub-paragraph 

(a)(iii) of Paragraph 601 provides that when a Government 

servant, holdinq the higher post substantively on regular 

basis seeks transfer from that higher post to a lower 

post at his own request and the pay drawn in such higher 

post is less than or equal to the maximum of the scale of 

pay of the lower, then the pay drawn in such higher post 

will he protected.The second clause provides that when a 

Government servant seeks transfer to a post from which he 

was promoted, it will he treated as a case of reversion 

and his pay will he fixed at a stage what he would have-

drawn, 

ave

drawn, had be not been promoted. The third clause 

deals with a situation where the pay drawn by the 

transferee in the higher scale was more than the maximum 

of the lower scale which is not the case here and 

therefore we need not refer to this clause. The 

respondents have stated that the applicants' pay could 

have been protected had they been holding the higher post 

in their parent Railway substantively on regular basis at 

the time of their transfer to Khurda Road Division. But 

according to the respondents they were not holding the 

higher post of Tccounts ssistant substantively and 

therefore their p ; ay could not he prot:ectnd. It is not a 

ma ttei of rnit CO' ersy that the applicants were promoted 



to Lb pOSI OP ACO1flLn 
Ansi nLant in LhPir parent. Railway 

on regular basis. Each of them was promot1 exactly on 

complCtio0 f three yearn of srvi ce as J nfl i or AccOUntS 
yl  

Assistant- The respondents' point is that the applicants 

were not holding the higher post of AcoUfltS Assistant in 

their parent Railway substantively because they had not 

completed 24 months of service as Accounts Assistant. 

They have pointed out that some of these applicants have 

completed 15 months and one has completed only S months 

of service as Accounts Assistant. In support of their 

contentiOn that only after 24 months of service as 

Accounts Assistant, it coild 'he said that they were 

holding the post of Accounts Assistant in their parent 

Railway substantively and the pay drawn by them as 

Accounts Assistant in the parent. Railway was substantive 

pay which only could be protected on their 

i-nter-Di-visional/inter-PailwaY transfer, the respondents 

have relied on the Railway Board's circular dated 

2.1 • 1989, 
circulated as Establishment Serial N.54/8, 

as also the Railway Board's ltter dated 20
• g• q9 	These 

two letters are at AnneXUreS R/2 and R/3 of the counter 

to CA No.604/99. This is the crux of the present dispute 

and we have considered this suhmisSiOfl carefully. So far,

as Establishment Serial No.54/89 is conccrflecl this Estt. 

Serial deals with simplication of confirmation procedure 

for non_gazetted staff_delinn9 of confirmation from the 

v
ilability of permanent posts.Tt is not necessary to 

refer to the various instructions laid down inthiS 

circular, but some of the points laid down 5.nthe circular 

can be 
noted. For example, it has been provided that 

confirmation will be made only once in the service of a 

Railway servant which will be 
the entry qrad. Tb is 



a] so provided that confirmation is dlinked from the 

availabilitY of permanent posts in the grade. This-

circular provides separately for confi rmatton 
in the 

entry grade as also on promotion. For confirmation in the 

entry grade it is provided that the appointee should have 

satisfactorily completed the probation. On cases of 

promotion, it is laid down that where the Recruitment 

Rules do not provide for a probation, a Railway servant 

promoted on regular basis will have all the benefits that 

a person confirmed in that grade would have. Tt is 

further provided that where probation is prescribPi the 

appoiflti.ng  authorlty, on completion of the prescribed 

per]od of probation, will assess the work and conduct of 

the Rai]way servant and in case 	
found fit, in order 

will have to be passed that the person concerned has 

satisfactorily completed the probation. Tt is also 

provided that since there will be no confirmati0n on 

promotion,before on official is declared to have 

completed the probation satisfactorily, 
M rigorous 

screening of his performance should be made . Lastly 

it is provided, and the respondents have based their 

entire case on this point, that where Recruitment Rules 

do or do not provide for a probation period on 

\ 
promotion, the benefit of confirmation in a promotion 

grade will follow only after a period of 24 monthS has 

elapsed from the date of promotion on regular basis. From 

the above it is cler that this period of ?4 months is 

for the purpose of getting the benefit of a confirmed 

employee,  in the instant 
case, apparentlY there i s no 

period of probation prescribed for the Accounts Assistant 

because the promotion order at Annexure2 in 0A 



-in- 
No.604/99 does not mention anything about the persons who 

have been promoted to be on probation. The respondents 

have also relied on the circular dated 2fl.i9 

(AnnexureR/3) to the counter in O N0.n4/q9 in which it 

is provided that whenan ernplbyee holding higher post on 

regular basis has completed a minimum period of 24 months 

in that higher post and seeks transfer on his own request 

to a lower post, while fixing his pay inthe lower post 

the pay drawn by him in the higher post will he protected 

by granting him personal pay to he ahsored. Tn a third 

circular dated 17.1.1997 at T\nnexure-R/4 to the counter 

in OA No.604/99 the Railway Board's letter dated 

2.12.1996  has been circulated. Tn the Railway Board's 

letter dated 2.12.1096 it has been clarified that the 

provisions of second sub-paragraph of sub-para  

of Paragraph 604 of the TREM, Vol.1 can he invoked only 

when a person seeks transfer hack to a lower post from 

which he had been promoted under the same seniority unit. 

Tn the case of a substantive holder of a higher post 

seeking voluntary transfer to a lower post to another 

seniority unit, when his pay drawn in the higher post is 

less than or equal to a maximum of the scale of pay of 

the lower post, his substantive pay is to he protected. 

\' ii. Tn the instant case the applicants 

have come from one seniority unit to another and 

therefore the second paragraph of sub-para (a)(iii) of 

Paragraph 604 of TRFM, Vol.1, which has been quoted by us 

above, does not apply to their case. We have already 

noted that the third paragraph also is not applicable and 

therefore the case has to he considered only with 

reference to applicabilitY of the Li mt paragraph of 

sub-paragraph (a)(iii) of Paragraph 604 IREM,VOl.T. We 
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have already noted that the applicants have been promoted 

on regular basis. The twenty-four months rule only 

applies to benefits which would have accured to them on 

confirmation Tn any case Accounts Assistant being a 

promotional grade t1ere would not have been any 

confirmation of the applicants in the post of Accounts 

Assistant, as confi.rmatiofl is to he done only in the 

entry grade of Junior Accounts Assistant. The rule speaks 

of holding of the post substantively mnd on regular 

basis. As already noted, the applicants were holding the 

post of Accounts Assistant on regular basis. The 

respondents' case is that the applicants were not hiding 

the post of Accounts Assistant substantively because they 

had not completed 24 months of service as Accounts 

Assistant. The term 'substantive pay' has been defined in 

Rule 103(47) of Indian Railway Establishment Code, Vol.1, 

which provides that suhstanti.Ve pay means the pay other 

than special pay, personal pay or emoluments classed as 

pay by the President under uh-rule 35(iii.), 
to which a 

Railway servant is entitled on account of a post to which 

he has been appointed substantively or by reason of his 

substantive position in a cadre. It may he pointed out 

that this definition is in piri mateni.a with FR  

The applicants have been promoted to the post of Accounts 

Assistant on regular basis. They are also not required to 

be confirmed in the post of Accounts Assistant because 

acdording to the circular dated 20.1.1989 given by the 

respondents themselves, can he done only in the entry 

grade1 which is Junior Accounts Assistant. Therefore, the 

24 months of. service in the post of Accounts Assistant, 

which is required for the purpose of considering 

satisfactory compTetlon of their probati.ofl can have 

A 
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nothing to do with protecting their pay. The Railway 

f3oardts circular dated 7.1.2.1096 at /\nnexure-R/' also 

provides that in the case of a substantive holder of a 

higher post seeking voluntary transfer to a lower post to 

another seniority unit, when his pay drawn in the higher 

post is less than or equal to the maximum of the scale of 

pay 	of 	the lower 	post, 	his 	substantive pay 	is 	to he 

protected. We 	have 	already 	noted 	the definition of 

substantive pay. 	This 	definition 	does not 	speak of 

service 	for 24 	months 	in 	the 	higher 	post. In 	view of 

this, 	it is clear that the pay drawn by these applicants 

as 	Accounts 	Assistant in 	their parent Railway will 	have 

to he protected in the post of Junior Accounts Assistant 

in the lower scale of Rs.4000-6fl00/- which they have 

joined on their own request. It is also to he noted, and 

it is not a matter of controversy, that the substantive 

pay drawn by these applicants as Accounts Assistant in 

their parent Railway was less than the maximum of the 

lower scale of Rs.4000-6000/. It is, therefore, ordered 

that the substantive pay of the appi icants drawn as 

Accounts Assistant in their parent Railway is to be 

}-)rot.r'cL:ed in the lowor ralr of r 5 .4flflfl-(flflfl/- in the 

rank of Junior Accounts Assistant. 

12. The manner of protection of pay is 

also to 	be noted. 	The 	circular enclosed by 	the 

respondents at /knnexure-R/3 lays down that in case there 

is 	no stage in 	the 	lower 	grade 	equal to 	the 	pay 	being 

drawn by the employee in the higher post, 	his pay will. 	he 

fixed in the lower scale at the stage next below the pay 

being drawn in the higher post and the difference will he 



p -i j d 	}')erson.i t py t () be ihsorbed i n Iii ture i.ncremrnt:r, 

While fixing Lhe pay of the applicants in the lower scale 

of Junior Tccounts Jssistant, the respondents should 

follow the above guidelines and protect their pay being 

drawn in the higher post of T\ccounts )\ssistant. This 

exercise should be completed within a period of 90 

(ninety) days from the date of receipt of copy of this 

order. 

The applicants have asked for 

interest at TB% on the amounts claimed by them. Tn the 

circumstances of the case where there is a genuine 

misapplication of the instructions in the matter of 

providing pay protection to the applicants,we do not 

think that a case for interest is made out. This prayer 

is accordingly rejected. 

Tn the result, therefore, the 

Original l\pplications are partly allowed but without any 

order as to costs. 

. 	 j1fll h 3Lrfl. 

4 	
- 

vjLr -Ld1MAN 

gust 23, 2000/J\N/PS 


