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IN THE CTRAI4 ADMINISTRATIVE TRI3UNAr 
CUTTACK 3 ENCH;CUTTACK, 

ORIGINAL APPLICATION NO. 505 op 1999. 
Otcifi if ütij, 2001. 

DILLIP KUMAR SWAIN. 	 .... 	 APPLICPNP. 

VRS, 

UNION OF INDIA & OERS. 	.... 	 RSPONDENTS 

, 
FOI'NSTRJCpION5 

'4 

1, ihether it be referred to the rejorters or not?  
2. 	whether it be circulated to all the 31ches of the 

CitraL Nministrative Tribunal or not? 	No 

(G.NARAsIMMA 
MEMB ER(JTJDIcI ) 	 vIcc4 

,J• 



) 	CT) 
CTRAt ADMINI STRATI VE TRIBUNAL 

OJ TTACK B CH ;OJ TTA Q(. 

ORIGINAL APPLICATION NO. 505 of 199• 
cuttck, this the 27ay of Aug.15t1  2001. 

ORAM 

THE HONOURABL.E MR, SOMNATH 5014j, VICE-CFLAIRMAN 
ND 

THE HONOIJ RAB L E MR. G. NARASI MHAM, MEB ER(JU DI CI AL). 

SHRI DILLIP KUMAR SWAIN, 
DDA/LOCO QlttaCk, 
S/C. Du rj aba r swain. 
Aged about 33 yearS, 
Viii s AnandaçLl r, P0 :Na].iba r, 
Via ips/Dist gjagatsinghp.i r, 
PIN Code NO. 754 154. 	 ••., 	APPLICANI 

By legal practitioner : 1%/s. Dr.V.Prithvirai.S.R.Jerla, 
Mr.S.Patnaik,NlvoCates. 

: VERSUS 

Union of India represented through 
the General Maflager.S.Uth Eastern 
Railway, Garden Reach. oalcutta-43. 

SeniOr Divisional Mechanical Engineer. 
south Eastern Rilway.KFuLda jead. 

The Chairman, Railway 3oard, 
Ministry of gailway. $ Railtawan, 
New Delhi. 

Crew controller incharge of I.00Q Foriian, 
LOCO Shel,South Eastern Raiiway.OittaCk. 

Divisional Railway Manager, SE Railway, 
Khurda Read DivisiOfl,Jatf4. 

$ Respondents. 

By legal practitioner 3  M, S. R.Patnaik, Additional standing 

Csunzel (Railways.) 



ORDER 

MR, SOMNATH SOM, VICE-CHAIRMAN;- 

in this Original Application, the applicant has 

prayed for quashing the Disciplinary ProCeelings and 

the speaking order dated 22.4.196 at Anncure-17 dismissing 

him from service and the punishment notice dated 

13, 5,196 at Annexu re-iS. He has also prayed for re-

instatement in service with consequtial service benefits. 
1 J 

/ 

2. 	Respondents have filed counter opposing the prayer 

of applicant and the applicant has filed rejoinder.r the ,.-. '. 
'purpose of considering the petition it is not necessary 

to record all the avermts ma'e by the parties in their 

pleadings. We  have pevise1 the same and have heard 

Dr. V. prtbhi vi raj ,learned cOunselfor the applicant and 

Mr.S.R.Patflaik,1earfle1 Additional Standing CounseL appearing 

for the Respondents. At our direction, learned Additional 

standing Counsel has filed theproceelings file in a sealed 

Cover and we have gone through the same.Learned Counsel 

for the applicant has relied on the foliiing decisions; 

AIR 2001 Sc 24 - KUmmaurl Mandal vikas Nigam Ltd. 
Vrs.Girija shankar Pant and others. 

(191) 1 SCC 5$ - Union of India vrs.1Phd.Ramzan 
Khafl: AIR 1991 sC 471: 

(1982)1 scc 271 : AIR 1982 SC 710 - 1.K.ROy - Vrs. 
Union of India and others; 

(1981)1 5CC 664 ; AIR 181 Sc 8l - wadeshi Cotton 
Mills Vrs,Uniofl of India and others. 
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(1934)3 scC 465; AIR 1934 Sc 1271 -Liberty Oil 
Mills and others vrs. Union of India and others; 

(1993)4 5CC 727 ; AIR 1994 Sc 1074 -M.D.,EXIL,Hyderabal 
and othezs Vrs.B.Karunakar and others; 

(198 4) 1 sCC 43: AIR 1984 SC 273 -K.L.Pripathy irs. 
State Bank of India; 

(1973)1 3CC $05 : AIR 1973 SC 1260 -ranath Mishra 
irs. Rajendra Medical College: 

(1994) 	4 5CC 422: SCC (L&S)1994 - $85 -Krishna Lal 
Vrs. State of J & i: 

1996(1) ATJ 664 - State Bank of Patiala Vrs.S.K. 
sha 	a; 

AIR 1997 Sc 1201 - Union 416rritory ,chandigarh irs. 
Mshinder singh. 

These have also been  peS&  along,iith the written note of 

submission submitted by the learned counsel for the applicant. 

3. 	The case of the applicant is that he joined as 

Diesel Assistant on 23.10.1990 and had worked till 14.3. 

1993.It is stated that evefl though he was available for 

duty on certain occassions,orew CntroLler in charge of 

Locefo reman IJOCO shed, Respondent NO. 4 marked him as 

abseflt.He has further stated that according to the practice 

in the office of the aespondent N0.4, Call iook register 

is sent to the Diesel Assistant for their signature but 

the call book Register was not sent to him for aoeut 

46 days even though he was present in the office and no 

N 
duty was allotted to him. Applicant represented on 14.3,93, 

16.8,1993 and 1,8.1993 for allotment of duty but without 

any result.U].timately, on 2.10.1993the applicant was allowed 

to join his duty after a lapse of 46 days.Applicaflt has 

made avermentS with regard to deputing him for promotional 

cum conversational training but we are not concerned with 

regard to that aspent in the present Original Application. 



He has also referred to the earlier Original Application 

N0.89 of 1995 filed by him and the M.A and the Ci' filed 

by him. Applicant has stated that in order dated 21.3.1996, 

at Anrlexure..12, applicant was asked to submit his 

representation against an enquiry report,}je has stateè 

that he was not served with a copy of the charge-sheet , 

he was not given any opportunity to submit his reply, the 

date of enquiry was not intimated to him and behind his 

back an expa rt, enquiry was completed. 11e  has also stated 

that even though alongvith Annexure12, enquiry report was 

allegedly sent it was not actually enclosed and the copy 

of the enquiry report was also not received by him In the 

context of the above, he has Come up in this Original 

Application with the prayer referred to earlier. 

Respondents have taken the stand that all reasonable 

;spp.rttnity was provided to the applicant .in course of 

'' 	the enquiry and principles of natural justice were observed. 

order of dismissal has been passed legally and the applicant 

has not filed any appeal against the order of dismissal 

and therefo re, the Original Application is not maintaiiale 

as the applicant has not exhausted the alternative remedy. 

It  has been submitted by learned counsel for the applicant 

that the punishment Orde: was not served onhim. Respondents 

have mentioned in page-6 of their counter that the punishment 
\ fççt) 

\ c 	order was sent to his home address through Regd.pOst and 
c- 

it was reported by the postal authority that the applicant 

was 	absent at his address on 14. 5.l9%15. 5.1996 and 

because of his continued absence,after 7 days the punishment 

notice was returned undelivered on 24.5.1996.Again the punishment I 

order was sent to the applicant through Re.pOSt on 31.5.96 

and this oer was received by the applicant on 7.6.1996. 



g5 
Applicant in his rejoinder has not 	denied that 	the punishment 

order was received by him on 	7,6.1996jje 	has 	also enclosed 

alongzith his 	original Application the punishment order. 

Pherefore,it can not be said that the punishment order was 

not served on him. Respondents have stated that against the 

order of punishment applicant did not file any appeal. 

Applicant 	has 	stated that 	he 	filed appeal on 10.6.1996 

at Annexure-1$.c.py of this was also sent  to 	General Manager 

and Chairman Railway Boatd.It 	is further 	mentioned by the 

applicant in his 	rejoinder that this comrrunication of the 

applicant dated 10.6.1996 sent by Re.p.st was refused 	by 

the Sr.DiVisiOflal Mechanical Engin cer and at 	Anexu re-19 

he has filed the postal endorsentof refusal 	that the 

addressee has refused to receive the letter.In view 	of this, 

it is stated that the applicant has filed appeal, We are 

unable to 	accept the 	above proposition because the Sr. 
N 

Divisional Mechanical Engineer is the Disciplinary Authority 

whohas issued the order 	of punishment,Against that order 

appeal would lie to 	the Divisional Railway Manager but the 

letter dated 	10.6.19% is addressed to the Disciplinary 

Authority i.e. the Senior Divisional Mechanical 	Ençjineer.Thus, 

it can 	not be 	said that this 	is an 	appeal filed 	efore the 

App eli ate AU tho rity • It is 	submitted 	by 1 earned coun s el fo r the 

applicant that 	he sent his appeal on 10.6.1996 	thrigh proper 

channel and that is why it was addressed to the Senior Divisional 

Mechanical Engineer,who is the Disciplinary Authority.This, 

contention is also 	not 	acceptable because the prayer in this 

petition 	addressed to the Senior Divisional Mechanical Fngineer 

is to 	set aside the 	impugned order 	of the 	Iriqiiring Officer 

and the 	speaking order of punishment notice.FrOm this it is 

clear that 	this 	is not an appeal filed before the Appellate 



Authority againstthe oer of pnishment.copjes sent to the 

General Manager and Chairman, Railway Soard are not of any 

relevance because these authorities are not the Appellate 

Authority so far as the applicant is CcflCern&.In view 

of this it is clear that against the order of punishment, 

the applicant has not filed any appeal and therefore,the 

Original Application is not maintainable. EVen thou çh we 

have looked into the main point urged by the learned counsel 

for the applicant that in cou rse of enquiry retsonable 

opportunity was not given to him. Applicant has stated 

that the chargesheet was not given to him. Respondents 

have stated that 1.c. foreman ,Cuttack tried to serve 

major penalty chargesheet but the applicant refused to 

accept the same.Thefl the ioce Foreman,Olttack displayed 

Yy 	't 	the chargesheet on the notice BOard in his office in 

presence of three witnesses on 28.6.195.Du ring the personal 
with 

\ 	1ntervitheDisciplinary Authority, the applicant agreed 

that the chargesheet when served on him by Loco Foreman, 

Ctlttack was not accepted by him. In the presence of two 

withesses, he again refused totake the chargesheet that 

it was not Iseing served through proper channel.Again 

these averments have not been denied by the applicant in 

his rejoirder.ThetefOre.it  is clear that when the charge-

sheet was sent to him through the Loco  Foreman i. e6 through 

proper channel he refused toaccept the same and when in the 

Office of the Disciplinary Authority tt was sought to be 

served on him he refused to accept this on the ground that 

it is not oeing served through proper channe:LIfl consideration 

of the above we hold that the applicant wilfully and deliDeratel 

avoided to receive the charge sheet and the disciplinarY 
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proceedings can not be said to have oeen vitiated because 

of this. The 	enquiry was fixed on 	1.3.196 and intimation 

was sent to the applicant through Registered post, postal 

Authorities reported that the applicant was uisent 	on 5, 7, 

89,10 	and 13th of March,1.996 and 	14.6.196 applicant 

refused to 	take delivery of the 	letter intimating the date 

of the 	enquiry.As regards furnishing of a  copy of the 	enquiry 

report, Respondents  have stated that alongwith the 	letter at 

Annexure-12, the copy of the 	enquiry report was actually 

enclosed 	and 	they have 	denied the averments of the applicant 

that enquiry 	report was 	not enclosed. Respondents have stated 

that enquiry report was again sent 	to him by Regd. Letter 

dated 3.4.1996 but the applicant again avoided to take 	delivery 

ftp' of the same.From the 	above recital of the fact it appears that 

the applicant delilverately refused to take delivery of the 

chargesheet, the letter intimating him of the 	date of 	enquiry 

as also the 	enquiry repOrt.In considerationof this 	he 	can 

not make a grievance now 	that the doduments were 	not given t 
4 IjAhLI- 

him. As a matter of 	fact 	 was received by him on 
\ 

7.6.1996.coming to 	the findings of the 1.0. it ust 	be noted 

that 	law is well settled that 	the Tribunal 	can not re-assess 

the evidence and cOme to a firding 	different tO the 	finding 

arrived at by the Iqui  ring Officer and Disciplinary itrity, 

Tribunal can only interbre if the findings are eased on no 

evidence or are 	 a 	of the patently 	perverse.On 	perusal 	enquiry 

report and the punishment 	order it can 	not be 	said that the 

findings 	arrived at bhat the applicant was unauthorised 

absence is based on no 	evidence.In vjei of this we find no 

reason to 	quash the 	disciplinary proceedings and the order .f 

punishment. Respondents have pointed out in their 	counter that 

from 24,1991 to 19,1.19 5 i.e. for a 	period of three years and 
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and seven months ,the applicant had worked only for 136 days. 

He was on leave for $4days. He was on sick list for 1056 days 

and 	was absent for 63 days. From this 	it can not be 	said that 

the 	punishment is 	disproportionate to the 	lapses held proved 

against the aplkaflt.Respondents have also denied ObUtthe 

marking of attendance as mentioned by applicant at para 4.6. 

of the 0rigiial Application.They 	have stated that 	no other 

8taffworkixg under the RespOndent No.4 have ever made any 

complaint that they are 	being marked absent even 	when they 

are present. Coming to 	the 	decisions 	relied upon by the 

ADM, learned counsel for the applicant, these decisions deal with 

observance 	of principles of natural justice in course of 

dbpartmental 	enquiry,t1aw is well settled that in course of 

departmental enquiry, th4 delinquent official ritst be given 

: 'reasonable opportunity to present his case and prinip1es 

of natural justice nLlst be observed.In view of this it is 

not necessary to refer to the facts of all these cases 

relied on by the learned counselfor the applicant.In view of 

our discussions made above,we hold that prindiples of natural 

justice have not been violated in this case and the applicant 

has been given all reasonable opportunity to defend his case. 

Decisions in the case of Ramzan Khan and 13.Karuriakar(supra) 

deal with regard to supplying of copy of the enquiry report. 

This has also been taken note of by us in our asove discussions. 

4. 	in consideration of all the above we hold that the 

applicant is not entitled to rhe reliefs Claimed oy him in this 

Original Application which is accordingly rejected.No costs. 
' 	 pE14\McTIf? 

(G. NARASIMHAM 	 A 
MEMBER(JUDICIAI) 	 VICE.CI-Lg pj 

YcM. 


