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CUTTACK B ENCH:CUTTACK.
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CENTRAL ADMINI STRATIVE TRIBUNAL
QUTTACK B ENCH;QUTTAXK,

ORIGINAL APPLICATION NO, 505 of 1999,
cuttack, this the QWay of auqust, 2001,

CORAMs

THE HONOURABLE MR, SOMNATH SOM, VICE-CHAI RMAN
AND
THE HONOU RABLE MR, G, NARASIMHAM, MEMB ER(JUDI CIAL) ,

SHRI DILLIP KUMAR SWAIN,

DDA/Loc® Quttack,

s/e.purjabar swain,

Aged abeut 33 years,

vills Anandapur, PosgNalibar,

viasps/pistiTagatsinghpur,

PIN Ceode No, 15‘ 104. eses APPLICANT.

ly legal practitioner s M/s, Dr.V.,Prithviraj,s,R.Jena,
‘ Mr.S.Patnaik, addwcates,

$ VERSUS 3
S 0 Union of India represented through

the General Manager,Seuth Estern
Railway, Garlen Reach,Calcutta-43,

2. Senior pivisional Mechanical Engiaeer,
south Eastem Rallway,Khurda Read,

3. The chairman, Railway B®ard,
Ministry of Railway,s Rail®mbBawan,
New Delhi,

4, Crew centroller incharge of LocC® Foreman,

Loce shed,south Eastern Railway, Gittack,

Se pivisional Railway Manager, SE Railway,
Khurda read pivision,Jatni,.

s Respondents,
§;\§4\ By legal practitioner s Mg, S.R.,Patnaik, Additional standing
R
Ceunsel (Railways,)
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MR, SOMNATH SOM, VICE-CHAIRMAN;-

In this Original Application, the applicant has
prayed for quashing the Disciplinary Proceedings and
the speaking order dated 22,4,199 at Annetwre-17 dismissing
him frem service and the punishment notice dated
13,5,1996 at annexure-l1l5, He has also prayed for re-

instatement in service with consequential service benefits,

\2, Respondents have filed counter epposing the prayer

7 of applicant and the applicant has filed rejoinder.For the

R ,’pu rpose of considering the petition it 1is not necessary

to record all the averments made by the parties in their
pleadings, Wwe héve pemised the same and have heard
Dr.V.Prthhiviraj,leamed counselfor the applicant and

Mr.S. R. Patnaik,learned Additional Standing Counsel appearing
for the Respondents, At our direction, learned Additional
standing Ceunsel has filed theproceedings file in a sealed
cover and we have gone through the same.Learned counsel

for the applicant has relied on the follewing decisions;

AIR 2001 SC 24 - Kummaun Mandal vikas Nigam Ltd,
vrs.Girija shankar Pant and others,

(1991) 1 scc 588 - Union of India Vrs.MOhd, Ramzan
Khan; AIR 1991 sc 471;

(1982)1 scc 271 ; AIR 192 sC 710 --A,K,ROY - VIs,
. unien of India and others;

(1981)1 scC 664 ; AIR 1981 sC 813 - swadeshi Ccetten
Mills vrs.Uniom of India and others,
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(L984)3 SCC 465; AIR 1984 SC 1271 -Liberty 0il
Mills and others vrs. Union of India and others:;

(1993) 4 scC 727 ; AIR 1994 sC 1074 -M,D., ECIL, Hyd erabad
and ethegs Vrs B.Karunakar and others:

(1984) 1 sSCC 43; AIR 1984 sC 273 -K.L.Tripathy vrs,
State Bank of India;

(1973)1 sScC 805 s AIR 1973 SC 1260 -Hiranath Mishra
vrs. R@jendra Medical Colleger

(1994) 4 sSCC 4223 sSCC (L&S)1994 - 835 -Krishna Lal
vres.State of J & K;

1996(1) ATJ 664 - State Bank of Patiala Vvrs,S.K.
Shamma;

AIR 1997 sC 1201 - Union @érritory ,Chandigarh vrs,
Mehinder singh,

These have als® been perased alengwith the written note of

submission submitted by the learned counsel for the applicant,

3e The case of the applicant is that he jeined as

Diesel assistant en 23,10,1990 and had worked till 14.8,
1993,I¢+ is stated that even though he was available for

duty on certain occassions,eres centreller in charge of
Lecofereman Lece shed, Respendent No,4 marked him as
absent,He has further stated that according to the practice
in the office of the Respendent No,4, Call Book register
is sent to the Diesel Assistant for their signature but

the call beok Register was not sent te him fer aoceut

46 days even theugh he was present in the office and no.
duty was alletted to him, Applicant represented on 14.8.93,
16,8,1993 and 13.8.1993 for alletment ef duty but without
any result,Ultimately, on 2.10.1993, the applicant was allewed
to join his duty after a lapse of 46 days.Applicant has
made averments with regard teo deputing him fer promotional

cum cenversational training but we are not conCemed with

regard te that aspect in the present Original applicatien,
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He has alse referred t¢ the @arlier Original Applicatien

No.8% ef 1995 filed by him and the M,As and the CP filed
by him, Applicant has stated that in erder dated 21,3.199%,
at Annexure-12, applicant was asked to submit his
representation against an enquiry report.He has stated
that he was not served with a cepy ef the charge-sheet ,
he was net given any eppertunity te submit his reply, the
date of enquiry was not intimated teo him and behind his
back an expartg endquiry was cempleted.lie has alse stated
that even theugh alengvith Annexure-l2, enquiry report was
allegedly sent it was net actually enclesed and the cepy
of the enquiry report was alse not received by him, In the

context of the above, he has come up in this Original

Application with the prayer referred to earlier,

= 7 N
AL “A

..:W:Respondents have taken the stand that all reasenable

: »// eppertunity was previded te the applicant ,in course of

the enquiry and princifples of natural justice were ebserved,
Order of dismissal has been passed legally and the applicant
has not filed any appeal against the eorder of dismissal
and therefore, the Original Application is net maintai.aodle
as the applicant has not exhausted the alternative remedy.
I¢ has been submitted by learned counsel fer the applicant
that the punishment order was not served enhim, Respeondents
have mentiened im page-6 ©f thelr counter that the punishment
erder was sent t0 his heme address through Regd.poest and

it was reperted by the postal authority that the applicant
was absent at his address en 14,5.199%415,5,1929% and
pecause of his continued absence,after 7 days the punishment

notice was returned undelivered on 24,5,1996, Again the punishment |

emer was sent to the applicant through Regd.pest on 31.5.%

and this omder was received by the applicant on 7.6.199%,
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Applicant in his rejeinder has net denied that the punishment

order was reCeived by him em 7,6,199.He has alse enclesed
alengvith his eriginal Application the punishment emer,
Therefore,it can not be said that the punishment erder was
not served en him, Respondents have stated that against the
order of punishment applicant did not file any appeal.
Applicant has stated that he filed appeal eon 10.6.199%
at Annexure-18.Cepy ©f this was alse sent te General Manager
and Chairman Railway Board.It is further menticned by the
applicant in his rejoinder that this cemmunicatien ef the
applicant dated 10.6.19% sent by Regd.pest was refused Dy

the sr.Divisional Mechanical Engineer and at Anexure-19

. he has filed the postal endorsement of refusal that the

' "“addressee has refused to receive the letter.In view of this,

: it is stated that the applicant has filed appeal, we are

- D /#
‘ _7'_,;ﬁnable te accept the abeve propesitien because the Sr.

Divisional Mechanical Engineer is the Disciplinary authority
whohas issued the oerder of punishment, Against that erder
appeal weuld lie to the Divisicnal Railway Manager but the
letter dated 10.6.19% is addressed to the Disciplinary
Autherity i.e. the Senior Divisiocnal Mechanical Engineer, Thus,
it can net be said that this is an appeal filed oefore the

Appellate Authority,It is submitted Dby leamed counsel fer the

() applicant that he sent his apgeal en 10,6,199 through proper

channel and that is why it was addressed te the Senior pDivisicnal
Mechanical mEngineer,who is the Disciplinary Autherity,This,
contention is alsc not acceptable because the prayer in this
petitien addressed te the Senior pivisional Mechanical Epgineer
is to set aside the impugned erder of the Inguiring Officer
and the speaking erder of punishment metice, From thig it is

clear that this is not an appeal filed befere the Appellate
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Authority againstthe order of panishment,Cepies sent te the

General Manager and chairman, Railway Beard are net eof any
rel evance because these authorities are not the Appellate
Autherity se far as the applicant 1is concerned.In view
of this it is clear that against the order of punishment,
the applicant has not filed any appeal and therefore,the
Original Application is net maintainable, Even thouch we
have looked into the main peint urged by the learned counsel
for the applicant that in course of enquiry regsocnapble
eppertunity was net given te him, Applicant has stated
that the chargesheet was net given te him, Respendénts
have stated that lece foreman ,Quttack tried to serve

major penalty chargesheet but the applicant refused te

) accept the same.Then the LOcC® Fereman,Quttack displayed

'?j.,the chargesheet en the notice Bo®ard in his effice in
- presence of three witnesses en 28,6,1925,puring the persenal
> 3 with

.« interviewfthe Dpisciplinary autherity, the applicant agreed
e 4

that the chargesheet when served en him by Loce Fereman,
Quttack was net accepted by him. In the presence of two
witnesses, he again refused totake the chargesheet that

it was not seing served threugh preper channel,Again

these averments have net been denied by the applicant in
his rejoinder.,Therefore,it is clear that when the charge-
sheet was sent to him through the Lece Foreman i.e through
proper channel he refused toaccept the same and when in the
Office of the Disciplinary autherity wt was seught to be
served on him he refused te accept this en the greund that
it is not peing served through proper Channel.In consideration

of the above we held that the applicant wilfully and deliberately

aveided te receive the charge sheet and the disciplinary
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preceedings can not be said te have been vitiated because

of this, The enquiry was fixed on 19,3,1996 and intimatien
was sent toe the applicant threugh Registered pest, Pestal
Authorities reported that the applicant was absent en 5,7,
839,16 and 13th of March,199 and 14,6.19% applicant
refused to take delivery of the letter intimating the date
of the enquiry.As regamds furnishing ef 5 cepy ef the enguiry
repert, Respondents have stated that alengwith the letter at
Annexure-12, the cepy of the enquiry report was actually

enclosed and they have denied the averments of the appl icant

that enquiry report was not enclesed, Respondents have stated

"Ny that enquiry report was again sent to him by Regd.Letter

'dated 3,4.199 but the applicant again awoided te take delivery

_'af‘_the same.From the above recital of the fact it appears that

| the applicant delilverately refused te take delivery ©f the

©

"Chargesheet. the letter intimating him ef the date of enquiry

as also the enquiry report,In coensideraticnef this he can

not make a grievance now that the doduments were net given te

punish gk AL,
him, As a matter ef fact was reCeived by him en

\_ \o ff’
7.6,199%,.Coming te the findings ef the 1.0, it must Dbe noted

that lav is well settled that the Tribunal can not re-assess
the evidence and come to a finding different fo the firding
arrived at by the Inquiring Officer and pisciplinary autherity,
Tribunal can enly interfiere if the findings are bPased on ne
evidence or are patently perverse.On a perusal of the enquiry
report end the punishment order it can net be said that the
findings arrived at bhat the applicant was unautherised
absence is based on no evidence.In view of this we find no
reason to quash the disciplinary preceedings and the order of

punishment. Respondents have peinted eut in their counter that

and
from 21.5.1991 te 19,1.1995 i.e. for a period of three Years
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and seven menths , the applicant had worked enly fer 136 days.

He was on leave for 84days. He was on sick list for 1056 days
snd was absent for 63 days, Frem this it can not be said that
the punishment is dispreportioriate to the lapses held proved
against the applicant.Respondents have also denie&d about the
marking of attendance as mentioned by applicant at para 4.6,
ef the Original Applicatien,They have stated that ne other
staff working undér the Respondent No,4 have ever made any
cemplaint that they are being marked absent even when they
are present, Coming to the deCisionE relied upen by the
3 \___leamed counsel for the applicant,:.hese decisions deal with
:béj‘se:vaxlCe of principles of naturafg %Ygt‘:ice in course of

dipartmental enquiry.Law is well settled that in course of

4
% ]

~departmental enquiry, th@ delinquent efficial must be given
A \/

(5,9
Y

‘.,.:'\_\ffeasonable oppertunity to present his case and prindiples

'~ ef natural justice must be observed.In view of this it is

not neCessary te refer to the facts of all these cases

relied en by the learned counselfor the applicant,In view of
our discussions made above,we hold that prindiples of natural
justice have not been vielated in this case and the applicant
has been given all reasonable epportunity te defend his case,
Decisions in the case of Ramzan Khan and B.Karunakar(supra)
deal with regard te supplying of cepy of the enquiry report,

This has alse been taken note of by us in eur aoove discussiens,

4, In consideration of all the aoove we hold that the
applicant is noet entitled to rhe reliefs claimed by him in this
Original Applicatien which is accordingly .rejected.No Costs.

. —\ \/‘

( G. NARASI MHAM) | A ,
MEMBER (JU DI CI AL) VICE-CP&I%Alg U0 )
avee ‘/""ﬂ - ) w"—;‘}
KWCM.




