IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
QU TTACK B ENCH:CU TTACK.

ORIGINAL APPLICATION 502 OF 1999
Cuttack, this the 20¢th day oOf lprII,ZOOO. _
SRI SADANANDA SAHOO. I, APPLICANT,
VERSUS

UNION OF INDIA & ORS. svcae ’ RESPOND N TS,

FOR INSTRUCTIONS
1. wheth’er it be referred to the reporters or noty =~ “ -

2. whether it be circulated to all the Benches of the ,ir
Central Agministrative Tribunal eor not?

e 20 ~ L 2w
(G, NARASIMHAM)
M BEMB ER(JUDICIAL)



CENTRAL ADMINIS TRATIVE TRIBUNAL
QU TTACK B ENCHs QU TTACK,

ORIGINAL APPLICATION N 502 1999
Cut ethis e 20 ay of April, 00,

C ORAM;

THE HONOURABLE MR, SOMNATH SOM, VICE-CHAIRMAN,

Qe

SRI SADANANDA SAHOO,

Aged about 42 years,

Son of late Ratnakar sahoo,

at present working as a primary Teacher,
Kendriya vidyalaya,Balasore

near Proof Colay,Indira Gandhi Marg,

Balasore, permanent resident At/PojBaralapokhari,
via,Charampa,District;Balasore,

¢ Applicant,

By legal practitioner 3 M/s,R.N.ACHARYA,

1.

2.

3.

4,

S.K,Chavdhu ry,
S, R.Xamungo,
B.K.Barik,
P.Frasad,
ADVOCATES.

- VERSUS -

Unicn of India represented through Commissioner
Headquarters,Kend¥iya vidyalaya sangathan,
New Delhi,

Assistant Commissimer,kKendriya vidyalaya
S8ngathan Regicnal Office,Bhubaneswar,Di stsKhurda.

Principal,Kendriya Vidyalaya,Balasore,DjstsBalasore,

Mrs.Gayatrl prasad,
PRT,Kendriya vidyalaya,
Balasore,
] Respondents,

By legal practitioner 3§ Mr.Ashok Mghanty,

Special Counsel for Res.Nos.l to 3.

H/SQNQCQMOha“WO
P,K.Dhal,
B.B.Panda
Mvccates for Res.No, 4,

®eoe
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O R D E R

MR. G, NARASIMHAM,M EMB ER(JUDICIAL) s

in this original Application for quashing of the
order of transfexr dated 8,5,1999 (Annexure-4) of the applicant
from Kendriya vidyalaya,Balasore to Kendriya vidyalaya,AFs,
salua with immediate effect, the case of the applicant is that
the transfer was effected because many teachers in varioaus
Qategories have been rendered automatic surplus and in view of
the Departmental instructions dated 24,7,1996 Annexure-A/4
in case of automatic surplus, teachers who have been rendered
surplus automatically due to the modifications of the staff
strength are the ones referred to as automatically surplus,
TeaChers of the particular category who had the longest stay
in the vidyalaya should move out on t;:ansfer.According to the
Applicant, on the basis of this instmction,smt, Gayatri
Prasad (Respondent No, 4) ,a teacher of Kendriya vidyalaya,
Balasore,who had completed more number of years as teacher,
at Balasore than the applicant, was at first transfereed
from Balasore to salua(west Bengal) by order dated 9,8,99
under Annexure-2, This order was cancelled by order dated
27.8,1999,under Annexure-3, and she was allaved to continue
at Balasore onthe ground that her son who 1s a student of
B.A, second year,is totally blind and the next seniomiost
teacher waild be treated as surplus instead of her.In view
of this directiom,under Annexure-3, applicant the next

seniormost teacher, at Balasore was transferred,
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It is the further Case of the applicant that
Smt, Gayatri pPrasad’s son is not totally blind because he
is reading in M College,Balasore where there is no facility
of braille to enable the blind students te reach. Hence
cancellation of her transfer omler on the ground of totally
blimdness of her s was not justified.on the other hand,
Applicant's mother being a cancer patient and needing the help
and assistance of her and undergoing treatment at Acharya
Harihar Regional Centre for Cancer,Cuttack, shaild net have
been transferred when transfer of Respondent No, 4 who has
logest periad of service at that statiom than him was alloved
to continue because of the blindness of her sm.In other words,
it is the case of the applicant th&t he has been discriminated
in the matter of transfer by showing undue favour towapds
Mrs, Gayatrl Prasad, Moreover, his transfer omler was passed

after the plection Comilssion notified the Parliament

Election and as such the omler of transfer can not be 1mplmen;:ad.

As her representation was not heeded, he has filed this
original Application,

26 Facts are not much in dispute,stand of the Deptt,

is the caointer filed on 26,11.1990 is that son of the Res.No, 4
being totally blind is studying at Balasore in a biind scheadl
and the Authorities considering the sorrow plight of a lady
and bliidd son taken the decision to contimie her at Balasore
and the applicant being the next seniormost in the statian has
been transferred and this exercise has been dmme aily for
redepl oyment of the teachers who have declared surplus, and

there is no sanctimed post existing in Balasore Kendriya

vidyalaya,Hovever,at a subsequent stage, the Deparimental
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Respondents filed a clarification memo that the Respadent
No,4's son is not studying in blind schoal but in a College.
The Department denies that any undue favouar having been shovn in
case of the Respondent No.4 and the order of transfer of
applicant is no way discriminatory. Though the applicant was
dizected to be relieved immediately in v.teg.' of the Election
Duty, he caild not be relieved and the Election Ret:rning
officer was requested to relieve the applicant from Electien
Duty and as no reply was received,the applicm t coald be
relieved only after the electiom duty is over,

3. Respadent No,4 in her counter takes the stand that
her son is 100% disability due to blindness.As per the
certificate dated 24,11,1995 by the Chief pistrict Medical
officer,Balasore, her continuance at Balasore on accaunt of
the studies of her son is necessary and the Department had
rightly taken this and cancelled her order of transfer.

4, This original Application at first came up for
hearing on admission en 22,9,99,A direction was issued

that the applicant shall not be relieved till 29,9,99, This
direction continued till 10=12-1999 when with an elaborate
order, the prayer for interim relief for stay of the transfer
order was dis-allowed,

5, I have heard Mp,R,N.AcCharya,learned comsel for the
Applicant, :Mr. Ashok Mghanty,learned Special caunsel appearing
for the Departmental Respmdents and Mg.N,C,Mchanty,leamed
caunsel for the Respondent No,4 and have also perused the
records, During hearing M,,Acharya,leamed counsel for the

Applicant submitted that the interim order was disalloved

and the applicatt has jaoinel in his place of transfer,
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6. Law is well settled that transfer is an incident
of service. In a series of decisions, the Hon'ble Apex Court
held thet the transfer order net passed on mala fide or in
vielation of any gtatutery and mandateory rules er without
proper justification can npt be interfered with Even a transfer
order passed contrary to guidelines can not be interpreted
that this has been passed on mala fide grounds.Proof of mal ice |
can ndt be egtablished on the basis of insdnuation er vaguwe ‘

statement for inference of malice .There must be findings of ‘

facts pleaddd and establ ished.It is entirely for the empleyer
to decide when, where and what point of time a pwlic servant
should be transferred and courts,srdinarily, should not interfere
with the erders of transfer passed on administrative greunds

in ordinariry cowse. In the case of Ms.Shilpi Bose Vrs.

Union of Idia reported in AIR 1991 SC 532, the Hon'ble Apex
Court even went to the extent of holding that when a cempetent
.authority issued the transfer onder with a view to accommedate

a pwlic gervant to avedid hardship , the same can net and ghould
not be interfered with by the Courts merely because orders have
been passed with the request of the employees concemed because
the transfer odders are made in public interest and forv ‘
administrative reasons unless made In vielation of statutery
and mandatory rulées or on the ground of mala fide.

3 In view of the legal pesitien, it is to be examined
whethe r the éransfer order of the appl icant in oxder te
accommpdate the Reg.No «4 1s actuated to any malice or in
viplation of statutery and mandatery rules.kX is seen from

the certificate issued by the CDMO,Balasere dt.25.11.95 filed

by the Respondent No.4 and finds mentioned in my elaborate
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erder dated 10..2.1999 that the dissabil ity of Respondent .
Ne.4's son is 100%.Hence taking this facter inte censideration
it can net be said that the retention eof Respondent No .4
at Balasere by cancellation eof her transfer order earlier
issuwed to that effect will not amoumt te any undue favour
shown by the Department towards her. Since there is no sanct ion
posts ansther teacher of that institution at Balasere has to
be transferred in the exigencies of the administratien and
there is no dispute that this appl icant whe is sendormest
teacher centinwed at Balasore.lt is trus that applicant’s
mother is a cancer patient (Vide Anrexure-5 series) and which
is npt disputed by the Department .This dees not,however,mean
that k2 has a right net to be transferred from Balasore
Kendriyavidyalaya either to Kharagpur(IIT/Ne.l) or Charbatia
becaus® of the malaice advanced during the hearing by the
learned counsel for the Applicant, has net been gpecifically
pleaded in his Original Applicaticne. Even otherwise from the
pleadings, I am unsble to congider a case of mala fide as
alleged during pearing. It is true that the earlier oxder of
transfer of Res.Mo .4 was cancelled on sympathetic gro und
which does net,necessarily mean that nen-cancellation éf the

applicant®s oxder of transfer would ameunt te discriminat ion.

7o The next peint urged by learned ceunsel fer the
Appl icant that this transfer oxder having been issued after
the notification of Parliamentary Election isswed by the
Election Comaission being bad in law is without any force.a
copy of the concerned notification has not been furnished.
Hence I am net inclined to accept the applicant's versien
that through this netification even transfergef teachers of
Kendriya Vidyalaya have been bamed during election time .
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8. For the reasons discussed asbove, I do mot see
any legal justificatden to qugsh the oxder of transfer of
the appl icant from Kendriya Vidyalaya,Salua to Kendriya
Vidyalaya,saluae. At the same time, it can not be overlooked
that the gpplicant’s mether is a cancer patient and ig
underge ing treatment at Acharya Har ihara Reg ipnal Centre
fer Cancer Researxh and Treatment Socdety,Cuttack and the
applicant has breught this fact te thenotifd of the
Autherities in his rdépregentation, dated 14.9.1%9 under
ARnexure- S5geries for change of place of posting/trangfer.
I case the same has been disposed of amd rejected in the
meanwhile I hepe the Department will reconsider the matter
in the event ef applicant swmiting another appl icatien

on those grewmds.

9. In the result, the Original application is
rejected.No costs,

i A\ '_20 'Ll S ot .
( GNARASIMHAM )
MEMEER(JWD X IaL)

KIM/CM o




