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IGI NPL APPLICAITON 502 or 1999 
Cuttack,, this the 20th day of Rpri1,2O0O. 

SRI SADANANDA SAHOO. 	 .... 	 APPLICANT. 

VERSUS 

UNI ON OP I NDIA & ORS. 	 .... 	 RESPOND EN IS. 

FOR INS TIVC'ITONS 

whether it be referred to the reporters or not? 

wkether it be circulated to all, the Benches of the 
Central Mministrative Tribunal or not? 
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CU1TRAL ADMINSTRAvS TRIBUNAL 
.J TCK B F2CHs QJ TQ(. 

ORIGINALS APPIICAN NO. 502 gj 1999 
CtttaCk, this the 20th day of April, 2000, 

CO RAM: 

THE HONOURABLE MR. S(I4NATH SOM, VICE.CHAI1I4AN. 

S. 

SRI SADANANDA SAHOO. 
Aged abaat 42 years, 
Son of late Rathakar Sahoo, 
at present working as a Primary Teacher, 
I(eradriya Vidyalaya,Bajasor 
near Proof Co1ay,Indira Gandhi Marg, 
Balasore, permanent resident At/Po:Baralapokhari, 
via. Cha rampa, District ;B alas ore. 

$ Applicant, 

By legal practitioner s 

e 

M/S. R. N.ACHRYA, 
s.x. Chovdhury, 
S. RJa1lngo, 
B.1(.Barik, 
p. prasad, 
ADVOCA T. 

VERSUS 

	

1. 	Unial of India represented thrcugh Ccinmissiaer 
Headquarters, Kefldtiya vid yal. aya sanga than, 
New Delhi, 

	

2, 	Asaistant Canmissicier,Kendriya vidyalaya 
sangathan Regi cnal Office. Bhubaneswa c Dj s tUthu rda. 

Principal,i(endriya vjdya1aya,Ba1asore,Djsta1asore. 

Mrs.Gayatri Prasad, 
PRT. 1Cendriya Vidyalaya, 
Ba].asore. 

i Respidents. 

By legal pcacttticner 8 Mr.Ashok M0hanty, 
special Coinse1. for Res.Nos.1 to 3. 

: 	M/s.N. C.Mchanty, 
p, sa.i-3, 
P. lçDhal, 
B.B,PaaxIa 
Advccates for Res.No.4, 

S 

S 

' 
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OR D E R 

R. C. NARASIMHAMtM  E14B ER (JUDICIAL): 

In this original. Applicaticn for quashing of the 

order of transfer dat1 8.9.1999 (Annexur.-4) of the applicant 

from xendriya vidyalaya,Balasore to Kerriya Vjdyalaya,APs, 

salua with inimadiate effect, the case of the applicant is that 

the transfer was effectøl because many teachers in varicuè 

eategories have been rder& automatic surplus and in view of 

the Departmental ins tructics dat1 24. 7.1996 Annexure-A/4 

in case of automatic surplus, teachers who have been rendered 

surplus automatically due to the modificatitms of the staff 

strength are the dies referred to as automatically surplus. 

1eachers of the particular category who had the longest stay 

in the Vjdyalaya sha.ild move o.at on transfer. According to the 

Applicant, on the basis of this ins tructian,sint, cayatri 

prasad(Reapcndent No.4) ,a teacher of Kendriya vidyalaya, 

salasore,who had completed more number of years as teacher, 

at Balasore than the applicant, was at first transfereed 

from Balasore to Salua(West Bengal) by order datel 9.8,99 

under Annexure-2. This order was cancelled by order dated 

27.8.1999,under nnexure..3, and she waS allael to continue 

at Balasore onthe ground that her son who is a sbident of 

3.A, secwd year,is totally blind and the next seniormost 

teacher wculd be treated as surplus instead of her.In viv 

of this di rec U on, under n nexu re- 3,, applicant the A t t 

seniouTtcst teacher, at Balas ore was transferred. 
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It is the further case of the applicant that 

Smt. cayatri Prasad' s son is not totally blind because he 

is reading in PM CC4Uege,Balasore where there is no facility 

of braille to enable the blind students to reach. Hence 

cancellation of her transfer ozder on the groind of totally 

blindness of her son was not justifiad.on the other hand, 

Applicant's mother being a cancer patient and feeling the help 

and assistance of her and,  undergc&ng treatment at ACharya 

}iarihar Regir'nal Centre for Cancer,Cuttacjc, shoald not hav 

been transferrel when transfer of Responden t No. 4 who has 

1 ongest period of service at that stati than him was all c,.qe 

to continue because of the blindness of her son.In other words, 

it is the case of the applicant thtt he has been discriminatel 

in the matter of transfer by I  shaving undue favo.r tc.iagls 

Mrs. Gayatni Prasad, Moreover his transfer order was passel 

after the Election Ccr.ssion notifiel the Parliament 

Election and as such the offer of transfer can not be impinentad. 

As her representation was not heelel,he has filed this 

original Application. 

2. 	Facts are not such in dispute.stand of the Deptt, 

in the cointer fuel on 26.11.1990 is that son of the ges.No.4 

being totally blind is studying at 3alasore in a blind school 

and the Authorities considering the sorrcm plight of a lady 

and blifdd son taken the decision to continue her at Balasoce 

the applicant being the nct seniormost in the station has 

been transferrel and this ecercise has been dce ciLLy for 

releplc'ment of the teachers who have declarel surplus, and 

there is no sanctionel post ecisting in Balasore Kendniya 

vidyal aye. Hc'i ever, at a subseciant stage, the Deparental 
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Respondents UI ed a cia ri fic a U on memo that the Respondent 

No.4' a son is not studying in blind school but in a College. 

The Department denies that any undue favo.tt having been shan in 

case of the Respondent No.4 and the order of transfer of 

applicant is no way discriminatory. Tho.igh the applicant was 

directed to be relieved imitzediately in view of the Election 

Duty, he caild not be relieved and the Election Retirning 

officer was requested to relieve the applicant from Election 

Duty and as noreplywas, received, the app1icntcai1d be 

relieved only after the election duty is over. 

Respondent No.4 in her Canter takes the stand that 

her son is 100% disability due to blindness.As per the 

certificate dated 24.11.3.995 by the Chief District Medical 

Officer.salasore,her continuance atBalasore on acco.rnt of 

the studies of her sofl is necessary and the Depa r buen t had 

rightly taken this and cancel 1 ed her order of transfer. 

This Original Application at first came up for 

bearing on admission on 22.9,,99.A direction was issued 

that the applicant shall not be relieved till 29.9.9 This 

direction continued till 10-.12.1999 when with an elaborate 

order, the prayer for interim relief for stay of the transfer 

order was dis-.a11cied. 

I have heard Mr. R.N.ACharya,iearned cansel for the 

plicint. Me. Ashok Mohanty, learned Special Ccinsel appearing 

for the Departmental Respondents and Mr.N,C.Mthanty,leane1 

C cinsel for the Respondent NO.4 and have also peLussl the 

During hearing Mr.ACharya,learfled cainsel for the 

Applicant submitted that the interim order was djsallcwed 

and the appliCat has jned in his place of transfer. 



6 • 	Law is well settle d that transfer is an inc ide rat 

of service • In a serJes of dec &sions, the 1-Ion'ble Apex Co urt 

held that the transfer order not passed on aala tide or in 

violation of any statutory and mandatory rules or witho '.t 

proper justification can not be interfered with Even a transfer 

order passed Contrary to g uide 1 ire s can not be inte L)zeted 

that this has been passed on mala tide grounds.Proof of malice 

can not be estab1ihed on the basis of ins thivation or vagt 

statement for inference of malice .There must be findings of 

facts p3.0 ad4d and e t abi ihed • It is entirely for the e mpl eye r 

to decide when, where and what point of time a ptblic Servant 

ShOUld be transferred and courts,,rdinarily, should not interfere 

with the orders of transfer passed on administrative grounds 

in ordinariry cotse. In the case of Ms4J3hilpi Bose Vrs. 

1.ftiion of India reported in A3R 1991 SC 532, the Honble Apex 

Court even went to the extent of holding that when a competent 

authority issd the transfer order with a view to accomnndate 

a pt1)1 Ic Servant to ave Id hardship , the same can not and she uld 

not be interfered with by the Courts merely because orders have 

been passed with the reqtst of the ealoyees conceued because 

the transfer oders are made in public interest and for 

adia in istrat ive re aso ns unle sa made in vIol at Ion of statutory 

and mandatory rule s or on the gre und of male tide. 

In view of the legal p.itio, it is to be exwiid 

whe the r the transfer order of the appl Icant in order to 

accomrdate the Re $ .b .4 is actuated to any mal ice or in 

violation of statutory and mandatory rules.1t is seen from 

the certi.flcate issd by the CD4),Balasore dt.25 .3.1 .95 filed 

by the Respondent No.4 and finds nntioned In my elaborate 
L 



order dated 10.3.2.3.999 that the dissability of Respordent 

No.4s sofl is 100%.nce taking this factor into consideration 

it C afl not be said that the xe te nt is n of Re spo ndeflt No .4 

at Balas.re by cancellation of her transfer order earlier 

issued to that effect will not aflmt to any unthz favour 

shown by the Departrvmnt towards her. since there is no sanction 

posts another teacher of that institution at Balasere has to 

be transferred in the exigencies of the administration and 

there is no dispte that this app]. icant who is senlorinost 

teacher cont ind at B&.asore .It is tr.e that app]. icant' s 

nether is a cancer patient (Vide Ax2nexu.re-5 ries) aid 	kth 

is not disptted by the Departuflt .ThLs does not.howeVeran 

that be has a right not to be transferred from Bal.asore 

Kendriyavidya3.aya either to I(haragpur( I1/No .1) or Charbatia 

because of the malaice advanced during the hearing by the 

learned counsel for the App1iCflt. has not been specifically 

pleaded in his original Application. Even otherwise from the 

pleadings. I am unable to consider a case of mala fide as 

alleged during Obaring. It is true that the earlier order of 

transfer of Res .Ib .4 was cancelled on sympathet ic gre und 

whiCh does not,necessarily nean that non...cancellat ion of the 

applicant's order of transfer would amount to discriininat ion. 

7 • 	The next p0int uLged by le arrd counsel for the 

Applicant that this transfer order having been iss6 after 

the notification of Par] ianntary Election issd by the 

Llection commission being bad in law is witho at any force .A 

copy of the concerned notificatifl has not been furnished. 

iience I am not icc]. iced to accept the app]. ic ant •  a ve ro Ion 

that throh this notification even trarisfersof teachers of 

i<endriya V idyalaya have been banned during election tiae. 



8* 	For the reasons discussed aJ'ove, I do not see 

any lega] i Ustif icat ion to quqsh the o xde r o I transfer of 

the applicant from Kendri'a Vidyalaya.Salua to Iefldriya 

V idy al aya, Sal ua • At the same time, it can flo t be cie ri ec ked 

that the appi .lc ant $ s mother is a C anr patient and is 

unde rgc) ing treatment at Acharya Her ihara Reg ional Ce ntre 

for Cancer Reseazth and Treatment Soc ietyCuttack and the 

applicant has brought this fact to thertift of the 

Authorities in his rpze.entation. dated 14.9.1999 wider 

Annexure.. 5series for change of place of posting/transfer, 

i case the same has been disposed of and rejecd in the 

meanwhile I hope the Department will reconsider the matter 

in the event of applicant smiting another application 

on these gre tzid. 

9. 	 In the rest, the Original application i 

zejected.Ne cc sti, 

,---\ .- ' 	- _7 

G.NAsIMa)I) 
MMB`r6R(JUDJC IAI) 


